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Introduction 

This memorandum outlines the basic legal obligations of a public company under the 
Securities Act of 1933 (the “Securities Act”) and the Securities Exchange Act of 1934 (the 
“Exchange Act”), as well as those of its directors, officers and principal stockholders 
(“insiders”). For these purposes, we assume that the Company is a domestic issuer and its 
shares are listed on the Nasdaq Global Market. On request, we will provide supplemental 
information for foreign private issuers, other exchange-listed companies and Over-the-
Counter Bulletin Board companies.  Companies that are traded on the Over-the-Counter 
Bulletin Board are subject to the same Securities Act and Exchange Act requirements as 
Nasdaq-listed companies, but are not subject to many of the corporate governance rules of 
Nasdaq.  Exhibit A hereto is a summary SEC compliance checklist that indicates the source of 
the various compliance and governance rules; generally, OTC companies do not have to 
comply with many of the rules that are Nasdaq-only (though the OTCQX division has 
implemented certain governance requirements), but may want to adopt some as best 
practices or in preparation for later up listing to Nasdaq. In addition “smaller reporting 
companies”, defined to include, among others, companies with a public float (i.e., the equity 
held by non-insiders) of less than $250 million as of the end of their second fiscal quarter or 
revenues less than $100 million and a public float of less than $700 million, as well as 
“emerging growth companies,” as defined under the Jumpstart Our Business Startups Act 
(“JOBS Act”), are eligible to provide scaled-back disclosure in many instances in their 
Securities and Exchange Commission (“SEC”) filings. 

Generally, the recurring obligations of the Company and its insiders fall into the 
following categories:   

(1)  For the Company, (i) financial and other reports required to be filed with the SEC, 
as well as proxy statements and annual stockholder reports, (ii) reports and filings 
related to the listing of the Company’s Common Stock on the Nasdaq Global Market 
and (iii) general disclosure of corporate information to the marketplace; and  

(2)  For Insiders, (i) general insider trading restrictions relating to Company 
information and personal securities transactions, (ii) short-swing profits and beneficial 
ownership reporting to the SEC of transactions in Company securities and (iii) rules 
(e.g., Rule 144) relating to sales of restricted securities. 

Attached as exhibits are short memoranda on various securities law-related topics.  In 
addition to this memorandum and the summary SEC compliance checklist in Exhibit A, we 
wish to draw your particular attention to Exhibit B (Schedule of Recurring Filing Dates and 
Events) and Exhibit C (Memorandum on Insider Reporting and Liability for Short-Swing 
Trading). 

 Please note that the information in this memorandum can quickly become dated as a 
result of SEC or Nasdaq rule changes; counsel should always be consulted on current 
developments.  The memorandum is updated from time to time, and if you wish to receive 
updates, please contact one of the attorneys listed on the cover page. 

This memorandum is intended to provide a general treatment of a broad segment of 
the principal legal obligations of a public company and its insiders under the federal securities 
laws.  It is not intended to provide an exhaustive treatment for every contingency. 
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In addition, this memorandum is not intended to establish an attorney-client 
relationship between the recipient and Sullivan & Worcester LLP.  Such a relationship may 
only be established by an engagement letter signed by the firm.  This memorandum is not 
intended as legal advice, and should not be relied upon as such. 
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I. SEC REPORTING REQUIREMENTS 

A. Required Reports and Filings. 

The principal purpose of various SEC filings required of the Company is to provide 
information about the Company on a continuing basis to ensure that buyers and sellers of 
the Company’s securities in the public markets have all of the information needed to make 
informed investment decisions.  The Company’s filings can be accessed on the SEC’s 
website, and proper corporate governance also requires them to be accessible on the 
Company’s website. 

Whenever reference is made in this memorandum to a filing date or due date, it 
refers to the date that the filing must actually be received by the SEC.  Generally, if the due 
date of an SEC report is not a business day, the report is due on the next succeeding 
business day.  SEC filings generally are required to be filed electronically using the SEC’s 
“EDGAR” System, which is discussed in further detail later in this memorandum.  You will 
need to determine whether the Company will make EDGAR filings directly or rely upon a 
third party to do so, such as a financial printer.  Procedures must be put in place in advance 
of the due date of the first filing. 

1. Form 10-K – Annual Report. 

This report must be filed with the SEC after the end of each fiscal year.  For so-called 
“accelerated filers”, Form 10-K is due within 75 days after the fiscal year; for “large 
accelerated filers”, this deadline is 60 days.  For all other issuers, the report is due in 90 
days.  The term “accelerated filer” means an issuer after it first meets the following 
conditions as of the end of its fiscal year: 

• The aggregate market value of the voting and non-voting common equity held by 
non-affiliates of the issuer as of the end of its second fiscal quarter is $75 million or 
more (for “large accelerated filers” the threshold amount is $700 million); 

• The issuer has been subject to the requirements of Section 13(a) or 15(d) of the 
Exchange Act for a period of at least twelve calendar months; and 

• The issuer has filed at least one annual report (e.g., Form 10-K) pursuant to Section 
13(a) or 15(d) of the Act. 

Form 10-K calls for information much like that in a public offering prospectus.  The 
information prescribed by the form includes: 

• Description of the Company’s business; 

• Discussion of risk factors impacting the Company’s business; 

• Description of material properties used in the Company’s business; 

• Description of legal proceedings in which the Company is involved and certain tax 
penalties, if any; 

• Market for the Company’s Common Stock, related stockholder matters and the 
Company’s purchases of its equity securities; 
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• Management’s Discussion and Analysis of Financial Condition and Results of 
Operations for the last two fiscal years (it should be noted that both by rule and 
current practice, MD&A disclosures are significantly more full-blown and candid than 
they have been historically, and, although financial projections are not technically 
required, disclosure of “known trends and uncertainties” is required); 

• Quantitative and qualitative disclosures about market risks; 

• Any unresolved SEC staff comments on previous SEC filings; 

• Audited financial statements (2 years of balance sheets and three years of income 
statements) in accordance with GAAP; 

• Changes in and disagreements with accountants on accounting and financial 
disclosure, if any; 

• Management’s report on disclosure controls and procedures and on internal control 
over financial reporting (for which compliance dates vary – see Exhibit D); 

• Information on directors and executive officers of the Company, including 
compensation; 

• Security ownership of certain beneficial owners and management as of a current 
date; 

• Availability of code of ethics; 

• Principal accounting fees and services; 

• Description of audit committee functions and identity of audit committee financial 
expert; 

• Certain relationships and related “insider transactions” in which the Company and its 
officers, directors and 10% stockholders participate; and 

• Exhibits (with hyperlinks) and financial statement schedules. 

There are rules permitting the incorporation of information by reference into 
Form 10-K from the Company’s Proxy Statement and its Annual Report to Stockholders 
(both discussed below). Certain data must also be coded in in-line eXtensible Business 
Reporting Language (“XBRL”).  It is important to note that the Form 10-K must be signed 
by the Company’s principal executive officer, principal financial and accounting officer, and a 
majority of the Company’s Board of Directors.  A copy of Form 10-K and the related 
instructions can be found at www.sec.gov/about/forms/secforms.htm.  The Form 10-K is in 
a different format and serves a somewhat different function than the Annual Report to 
Stockholders which is distributed to each stockholder.  The Annual Report to Stockholders is 
discussed at greater length in Item 10 below. 

 

 

 

http://www.sec.gov/about/forms/secforms.htm
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2. Form 10-Q – Quarterly Report. 

These reports must be filed with the SEC following each of the Company’s first three 
fiscal quarters.  For accelerated and large accelerated filers, the report is due 40 days after 
quarter-end.  For all other issuers, the report is due in 45 days.  Form 10-Q must include 
the following information: 

• Condensed, unaudited comparative balance sheets, statements of income and 
statements of cash flow (and related XBRL in-line coding)); 

• Management’s Discussion and Analysis of Financial Condition and Results of 
Operations and a discussion relating to certain accounting changes and other data;  

• Qualitative and quantitative disclosures about market risk; 

• Management’s report on controls and procedures; 

• Information with respect to new or changes in material legal proceedings, new or 
changed risk factors, unregistered sales of equity securities, use of proceeds and 
issuer repurchases, defaults in senior indebtedness and certain other information; 
and 

• Periodic update regarding the use of proceeds derived from the Company’s initial 
public offering. 

A copy of Form 10-Q and the related instructions can be found at 
www.sec.gov/about/forms/secforms.htm 

3. Form 8-K - Report of Material Events. 

This form must be filed with the SEC within four business days after the occurrence 
of any of the specified events.  Issuers must be constantly on guard to inform their legal 
advisers of the occurrence (or prospective occurrence) of these events.  The events can be 
simply summarized as including virtually any material event relating to the Company.  This 
list of reportable events is as follows:   

• Entry into a material definitive agreement – requires the disclosure of material 
definitive agreements entered into by the company that are not made in the ordinary 
course of business and material amendments. 

• Termination of a material definitive agreement – exemptions include expiration of an 
agreement on a stated termination date and completion of the obligations by all 
parties to an agreement. 

• Bankruptcy or receivership. 

• Completion of acquisition or disposition of assets – although the disclosure 
concerning a completed acquisition is required to be filed in the Form 8-K within four 
business days, the pro forma financial information and financial statements for a 
completed acquisition (but not disposition) are permitted to be filed by amendment 
up to seventy-one days later. 

http://www.sec.gov/about/forms/secforms.htm
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• Results of operations and financial condition – requires public announcements or 
releases of material non-public information regarding a company's results of 
operations or financial condition for a completed fiscal period to be furnished (e.g., 
an earnings press release). Typically, if there will also be an earnings call, these 
Form 8-Ks are filed before the call. 

• Creation of a direct financial obligation or an obligation under an off-balance sheet 
arrangement – requires disclosure if a company becomes obligated under a direct 
financial obligation, such as a material loan agreement. 

• Events that accelerate or increase a direct financial obligation or an obligation under 
an off-balance sheet arrangement. 

• Costs associated with exit or disposal activities.  

• Material impairments – requires disclosure when a board or an authorized officer 
concludes that a material charge for impairment to one or more of the company's 
assets, including, an impairment of securities or goodwill, is required under GAAP.  

• Notice of delisting or failure to satisfy a continued listing rule or standard; transfer of 
listing. 

• Unregistered sales of equity securities. 

• Results of stockholders meetings. 

• Material modification to rights of security holders.  

• Changes in registrant's certifying accountant.  

• Non-reliance on previously issued financial statements or a related report or 
completed interim review. 

• Changes in control of the registrant. 

• Departure of directors or principal officers; election of directors; appointment of 
principal officers, and entry into compensation agreements or other arrangements 
with these individuals. 

• Amendments to corporate charter or bylaws; change in fiscal year.  

• Temporary suspension of trading under registrant's employee benefit plans.  

• Amendments to code of ethics; waiver of a provision of the code of ethics. 

• Regulation FD disclosure - permits information to be furnished pursuant to and within 
the time periods mandated by Regulation FD (discussed below).  The four business 
day filing deadline does not apply to disclosures under this item.  

• Other events - permits disclosure of information that a company deems of 
importance to security holders, including information required to be filed pursuant to 
Regulation FD.  The four business day filing deadline does not apply to disclosures 



 

 

-5- 
 

 

under this item, but if used as the primary Regulation FD compliance vehicle, an 
even quicker deadline may apply. 

• Financial statements (generally related to material acquisitions) and exhibits (with 
hyperlinks). 

•  A copy of Form 8-K and related instructions can be found at 
www.sec.gov/about/forms/secforms.htm. 

4. Rule 10b-17 Report. 

Under Rule 10b-17 of the Exchange Act, the Company must give notice to Nasdaq at 
least 10 days prior to the record date, of (i) a dividend or other distribution in cash or in 
kind, including a dividend or distribution of any security; (ii) a stock split or reverse split; or 
(iii) a rights or other subscription offering.  Nasdaq has developed online forms for reporting 
cash dividends.  These forms are available at www.nasdaq.com. 

5. Earnings Reports Under Underwriting Agreements. 

Underwriting agreements relating to public offerings typically require the issuer to 
make generally available to its stockholders, as soon as practicable, an “earning statement” 
complying with the provisions of Section 11(a) of the Securities Act, and covering period of 
at least a twelve (12) months beginning after the effective date of the applicable 
registration statement. Generally, the Company will satisfy this requirement by providing 
stockholders with an annual report or the Company’s Form 10-K.  

6. Registration Statement on Form S-8. 

A registration statement on the short-form Form S-8 can be used to register shares 
for offer and sale pursuant to certain employee benefit plans (including certain 
compensatory contracts), so that certain employees, directors and certain consultants (that 
are not entities) may receive publicly tradable securities under such plans.  Form S-8 
registration statements become effective immediately upon filing and are updated 
continuously and automatically when the issuer files its reports required under the Exchange 
Act.  The Company is required to deliver to participants in the plan its Annual Report to 
Stockholders (or until preparation of its first Annual Report, the IPO prospectus), together 
with a prospectus containing other specified information with respect to the benefit plan.  
The Company is required to maintain, in a separate file, copies of the Form S-8 registration 
statement, its most recent Annual Report (or IPO prospectus), and the document referred to 
above containing information regarding the plan.  In addition, the Company is required to 
deliver to all employees participating in the plan (including all holders of outstanding 
options) copies of all reports, proxy statements and other communications sent generally to 
stockholders, at the same time as they are sent to the stockholders.  For employees, 
companies can deliver these documents via e-mail, subject to certain conditions.  Directors 
and officers acquire registered shares upon exercise of a stock option covered by a 
Form S-8 registration statement; nevertheless, they will have to resell those shares either 
pursuant to Rule 144, or pursuant to a separate re-sale prospectus.  (See Section V 
regarding Rule 144 restrictions if no re-sale prospectus is on file.) 

http://www.nasdaq.com/
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7. Forms 3, 4 and 5 – Reports of Ownership of Securities. 

Every person who is an officer, director or 10% stockholder of the Company must file 
a Form 3 indicating the number of shares of the Company’s Common Stock which such 
person beneficially owns.  Subsequent to the IPO, each new officer, director or 10% 
stockholder of the Company must file a Form 3 when elected to office or becoming a 10% 
stockholder.  For such persons, the form will be due within 10 days of the date they become 
subject to this reporting requirement. 

Subsequent to the filing of a Form 3, each officer, director and 10% stockholder 
must file a Form 4 or a Form 5 to report certain changes in beneficial ownership.   

Copies of Forms 3, 4 and 5 can be found at www.sec.gov/about/forms/secforms.  
There are no filing fees for these forms. 

Generally: 

 (a) most transactions, such as sales of stock or exercise of an option, 
must be reported on a Form 4 within two business days after the date of the transaction on 
which such person’s ownership of the Company’s securities changes; and 

 (b) a few other reportable transactions, such as gifts of stock, must be 
reported on Form 5 within 45 days after the end of the fiscal year if not voluntarily reported 
earlier on a Form 4 during the year. 

Forms 3, 4 and 5 must be filed electronically with the SEC.  Because these are not 
Company filings, each officer, director and 10% stockholder required to make a filing must 
obtain his or her own EDGAR identification numbers (discussed in more detail under Section 
I.A.12 below).  However, the Company is required to post or link to the reports on its 
website. 

To ensure filing compliance, any officer or director who proposes to dispose of or 
acquire shares (or options or other derivative securities) of the Company’s Common Stock 
or any rights to acquire such shares should immediately report such proposed disposition or 
acquisition to the Company’s general counsel or other person designated to perform this 
function. 

A discussion of the Section 16(b) six-month insider trading prohibitions to which 
these Forms 3, 4 and 5 relate is set forth under Section I.C.1 below.  A more detailed 
explanation of the obligations of the Company’s officers, directors and 10% stockholders 
under Section 16 of the Exchange Act, including these Forms 3, 4 and 5 is set forth in 
Exhibit C. 

8. Proxy Statement. 

Prior to annual meetings of the Company’s stockholders, the Company must 
distribute to its stockholders a proxy statement in the form dictated by SEC rules.  Proxy 
statements for a typical annual meeting (i.e., one at which the only matters to be acted 
upon are the election of directors, approval of certain compensation matters, the ratification 
of accountants and certain proposals by stockholders) must be filed with the SEC and 
Nasdaq not later than the date they are distributed to stockholders.  Proxy statements for 
meetings at which non-routine matters (such as an amendment to the Company’s corporate 
charter) are to be submitted to stockholders should be pre-filed with the SEC a minimum of 

http://www.sec.gov/about/forms/secforms
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10 calendar days before public distribution, although in most cases a longer period is 
appropriate.  Final proxy statements and Annual Reports to Stockholders (described below) 
must be posted on a non-SEC website which must be configured to comply with SEC 
technical parameters. 

Proxy statements for annual meetings (other than for emerging growth companies) 
need to include a “say-or-pay” proposal allowing stockholders to vote on the executive 
compensation disclosures in the proxy statements. Every six years, the stockholders will 
also vote on how often they want to vote on say-or-pay - either every one, two or three 
years. While each of these proposals are non-binding, ordinarily the Company and its Board 
of Directors will take its stockholders’ vote in consideration when considering executive 
compensation and the frequency of the vote on future “say-or-pay” proposals.  

Normally, the Company should plan on having the Company’s transfer agent mail the 
proxy statement to its stockholders at least five weeks to a month or so before the annual 
meeting.  SEC regulations require inquiries of street and nominee name holders regarding 
the numbers of beneficial owners for whom shares are held, so that additional sets of 
materials can be supplied.  These inquiries should be made by the Company’s transfer agent 
at least 20 business days before the record date of the meeting of stockholders, thus 
requiring adequate prior notice by the Company to its transfer agent of such mailing date. 

As an alternative to mailing, the SEC also allows companies to “deliver” proxy 
statements and Annual Reports to Stockholders (described below) by posting them on a 
company or third party website and notifying stockholders of their availability and website 
location, along with a notice of the meeting at least 40 days before the meeting. 

In addition to information about the meeting, internet availability of proxy materials 
and required votes, the proxy statement must also contain specific disclosure concerning 
prospectus-type information about management, related person transactions and stock 
ownership, deliberations of the compensation committee of the Board of Directors as to the 
relationship of corporate performance to executive compensation and as to the basis for all 
elements of executive officer compensation.  Extensive disclosures are required for 
executive and director compensation and equity grant practices, information about 
compensation consultants and  risks related to compensation.  These rules require 
significant tabular and narrative information about all types of compensation and a 
“Compensation Discussion and Analysis” covering how and why executive compensation is 
determined and approved, as well as information about how the CEO’s pay relates to 
median employee compensation.  The proxy statement must also describe committees of 
the Board of Directors, the determinations of independence of directors, the process for 
nominations and recommendations for nominations for Board seats, beneficial ownership by 
directors and officers, communications with directors and minimum qualifications for 
directors, Board leadership structure, why the Company believes its nominees are qualified 
to serve on the Board, potential payments upon a change of control, as well as fees paid to 
directors.  Further, the proxy statement must disclose all of the fees paid to the Company’s 
accountants and any policy for pre-approval of non-audit services, as well as contain a 
report of the audit committee of the Board.  In some circumstances, stockholders may have 
the ability to include their own proposals in the Company’s proxy statement. 

If any other matters are submitted to stockholders for a vote, the proxy statement 
must contain disclosures with respect to these additional matters.  If options are repriced, 
the proxy statement must also contain specific disclosures concerning such repricing.  It is 
important to note that the proxy rules require specific disclosure if any director has 
attended fewer than 75% of the combined number of meetings of the full Board plus any 
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Board committees on which such director serves, and also require a statement of the 
Company’s policy for directors’ attendance at annual meetings of stockholders and how 
many directors attended the prior year’s meeting.  Additional SEC rules apply in the event 
of proxy contests and with respect to proposals furnished by stockholders.  In addition, the 
Company is required to disclose to the public in its proxy statement the name of any 
director, officer or 10% stockholder who has not met the applicable Form 3, 4 and/or 5 
reporting obligations in a timely manner. 

9. Annual Report to Stockholders. 

Under the SEC proxy rules, the Annual Report to Stockholders must be distributed 
(or made electronically available, as referenced above) with or before the Proxy Statement 
furnished in connection with the annual election of directors.  The Annual Report often 
contains a CEO’s or President’s letter to stockholders about developments in the business 
over the last year.  Other than certain required financial information and a required graph 
illustrating company stock performance, there are only a limited number of specific SEC 
requirements as to content.  The Annual Report is not required to be pre-filed with or 
reviewed by the SEC, although it must be mailed to the SEC upon distribution to 
stockholders or instead, if certain conditions are met, posted on the Company’s website.  
The Annual Report to Stockholders, like all other financial communications, can be a source 
of legal liability if it contains a material misstatement or omission.   

10. Schedule 13G and Schedule 13D. 

Any person not eligible to file a Schedule 13G (described below) who makes an 
acquisition of an issuer’s stock that results in ownership of more than 5% of the class of 
securities must file a Schedule 13D with the SEC within 10 days of such acquisition.  
Ownership of stock for those purposes is based on whether a person has sole or shared 
voting or investment control, and so may be broader than shares directly owned.  The 
underlying purpose of Schedule 13D is for these investors to disclose their plans or 
intentions regarding the control, business purpose and structure of a public company.  Any 
material change in information previously reported on Schedule 13D must be reported 
promptly on an amendment to Schedule 13D.  As a general rule, the acquisition or 
disposition of 1% or more of a registered class of securities is considered material.  
Schedule 13D requires disclosure relating to the issuer, the security, the stockholder’s 
identity and background, the source and amount of funds or other consideration used to 
acquire the securities, the purpose of the transaction, the stockholder’s total equity interest 
in the issuer, and other information.  A copy of the Schedule 13D or 13G must also be sent 
to the Company by registered or certified mail. 

The short form Schedule 13G, which requires much less detail about the background 
of the acquisition of the stock and the holder, applies to certain qualified institutional 
investors and passive investors where securities have been acquired in the ordinary course 
of business without the intent of affecting the control of the Company.  The short form may 
be used until the investor owes 20% or more of the outstanding class of securities, provided 
such investors have not acquired or do not hold the securities to influence control of the 
issuer.   Any such Schedule 13G-eligible person who owns, directly or indirectly, more than 
5% of a class of equity securities of the Company as of the effective date of the Company’s 
registration statement under the Exchange Act or as of December 31 of each year, is 
required to make a filing with the SEC on Schedule 13G by February 14 of the following 
year.  Each person or group of persons who owns (and/or holds presently exercisable 
options for) more than 5% of the Company’s Common Stock and who has filed a 
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Schedule 13G must file amendments to Schedule 13G by February 14 of the year following 
the year in which certain changes in their equity ownership occur.   

No fee is required for a Schedule 13D, 13G or a 13D or 13G amendment, but filers 
must first obtain EDGAR (as defined below) codes for electronic filing with the SEC. 

A copy of Schedules 13G and 13D and the related instructions can be found at 
www.sec.gov/about/forms/secforms.htm.   

11. Form SD (Specialized Disclosure Report) 

Pursuant to the Sarbanes-Oxley Act, certain filers that are subject to reporting under 
the Exchange Act, and utilize “Conflict Minerals” in their products, are required to file an 
annual Form SD by May 31 each year. Form SD is a specialized form that is intended to 
disclose a filer’s use of “Conflict Minerals” originating from the Democratic Republic of 
Congo, or an adjoining country, provided the Conflict Minerals are “necessary to the 
functionality or production” of a product manufactured or contracted to be manufactured by 
the filer. 

 
A copy of Form SD and the related instructions can be found at 

https://www.sec.gov/files/formsd.pdf. 

 
12. The SEC’s Electronic Data Gathering and Retrieval (“EDGAR”) System. 

a. Overview.  Most SEC documents, including Forms 10-K and 
10-Q and proxy statements, must be filed with the SEC electronically using the SEC’s 
Electronic Data Gathering and Retrieval system.  In addition, companies are required to tag 
certain financial data using XBRL.  Filings on EDGAR that have XBRL-tagged data will allow 
companies, analysts and investors to more easily compare company data using a variety of 
analysis tools. 

b. EDGAR-Mandated Filings.  Every EDGAR-mandated filing by a 
public company must be made in electronic form.  EDGAR-mandated filings include Forms 
10-K, 10-Q and 8-K, proxy statements, Forms 3, 4 and 5, Form D (used for certain private 
placements), Schedules 13D and 13G, all registration statements and most other SEC 
filings.  At present, the following filings do not need to be made via EDGAR:  Form 144 and 
the Annual Reports to Stockholders. 

c. How to use EDGAR.  Documents are filed with the EDGAR 
system electronically.  The Company must obtain (via a short electronic application) specific 
identifying codes and passwords that will allow it to make filings via EDGAR.  These 
numbers can be obtained, usually within one or two days by electronically filing a short 
application called a Form ID (see 
https://www.filermanagement.edgarfiling.sec.gov/filermgmt/selectFormId.html) followed up 
by a notarized fax or PDF by email of the application.  For questions about obtaining EDGAR 
identification numbers, contact Company counsel or go to the SEC’s EDGAR filer 
management website at www.filermanagement.edgarfiling.sec.gov.  The document and all 
exhibits must be provided to the SEC in computer-readable form and all exhibits listed must 
be hyperlinked.  Moreover, the EDGAR system contains a complex system of rules regarding 
the format of the electronic submissions.  A substantial amount of work may be required to 
prepare a document for filing once it is in its final substantive form.  Specifically, since all 
exhibits must also be filed electronically (and hyperlinked), it is important to obtain 

http://www.sec.gov/about/forms/secforms.htm
https://www.sec.gov/files/formsd.pdf
http://www.filermanagement.edgarfiling.sec.gov/


 

 

-10- 
 

 

computer-readable forms (not images) of all requisite material agreements (e.g., leases and 
bank loan agreements) that have been prepared by firms other than the Company or 
counsel preparing the EDGAR filing.   

d. Implementing Methodology to Comply with EDGAR.  Public 
companies have taken one of two approaches to addressing the EDGAR requirement.  A 
large number of companies have charged their own accounting staff with the task of setting 
up a suitable computer facility and making the required filings “in-house.”  A second group 
of companies use their financial printer or outside counsel to make their filings.  A manually 
executed hard copy of every EDGAR filing must be retained for at least five years.  All 
signatures must also be typed into all documents filed. 

13. Disclosure Controls and Procedures; Internal Control Over Financial 
Reporting. 

Under the Sarbanes-Oxley Act, each Form 10-K and Form 10-Q must contain 
certifications by the Company’s CEO and CFO to the effect that they have reviewed the 
filing, and believe that the filing does not contain any material misstatements or omissions 
and that the included financial statements and other financial information fairly present the 
Company’s financial condition.  The certifications are also required to certify (if true) that 
the Company’s “disclosure controls and procedures” are adequate to ensure the timeliness, 
accuracy and completeness of its periodic SEC reports.  These disclosure controls and 
procedures are mandated by the Exchange Act and have to be re-examined by the CEO and 
CFO as of the end of each fiscal quarter and the results reported on.  Among the procedures 
commonly implemented by reporting companies are the designation of a “Disclosure 
Committee” of key insiders that will assist in the evaluation process and review all Exchange 
Act filings and other public disclosures.  Typically, it is  the CEO and CFO who have the most 
comprehensive and current information about the Company that is relevant to  disclosure 
compliance.  It has become critical that these officers become actively involved in the 
preparation of the Company’s disclosure documents.  

Additionally, beginning with a company’s second annual report, annual certifications 
are required that the Company has in place internal control over financial reporting to 
provide reasonable assurance on the integrity of the financial statements and internal 
financial processes.  Unless the Company is small enough for an exemption or is an 
“emerging growth company,” the Company’s outside accountants also must provide an 
attestation report on internal controls.  Management must base its assessment on a 
“recognized control framework”.  The so-called COSO framework is the most common 
framework of choice in the U.S. and is extremely complex.  The SEC and Public Company 
Accounting Oversight Board continue to try to make the rules more user-friendly, but to 
date they remain challenging to apply.  As a result, although management’s certifications 
are relatively simple in form, the underlying procedures and record keeping requirements 
supporting the certifications have expanded significantly the cost and complexity of 
Exchange Act compliance.  The compliance dates for the internal control rules vary and are 
summarized in Exhibit D.   

14. General Issues Relating to Filing Requirements. 

All Exchange Act filings must be carefully prepared and filed in a timely manner to 
ensure full compliance by the Company with the Exchange Act.  It is also important to note 
that the Company’s reports under the Exchange Act are likely to be incorporated by 
reference (i) in any number of presently unanticipated agreements or documents (e.g., 
merger or acquisition agreements), and (ii) in current and future registration statements of 
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the Company, whether filed on behalf of itself or on behalf of selling security holders.  
Therefore, the uses and, in particular, the liabilities which can attach to these reports can go 
beyond those associated strictly with Exchange Act compliance.   

Compliance with the reporting requirements of the Exchange Act is also a pre-
condition to the availability of the exemption from the registration requirements of the 
Securities Act afforded by Rule 144 (described below).  Rule 144 is of special importance to 
all the Company’s stockholders who bought their Common Stock prior to the Company’s 
initial public offering or in a subsequent private placement and who wish to sell that 
“restricted stock” publicly. The Company’s affiliates (officers, directors and major 
stockholders) will also generally use Rule 144 to sell their stock.  In addition, Form S-8 (see 
Section I.A.6 above) will be unavailable if the Company is not up to date in its Exchange Act 
reporting.  Finally, future use by the Company of a short-form registration statement on 
Form S-3, which facilitates and expedites certain offerings by more seasoned companies, is 
conditioned on 12 months of the timely filing of Exchange Act reports. 

In making public disclosures, the Company should also be mindful if it intends to 
include financial measures not calculated in accordance with generally accepted accounting 
principles.  A common example is the use of EBITDA in a press release.  While not 
prohibited, Regulation G and related rules require certain reconciliations and disclosures 
regarding the usefulness of such measures.  The SEC has recently intensified its scrutiny of 
non-GAAP financial measures, and therefore, counsel should be consulted prior to including 
non-GAAP financial measures in any filing, press release, website section, presentation or 
other public forum. 

Controlling persons of the Company can have liability with respect to any Exchange 
Act filings that are not in compliance with the rules and regulations of the SEC, unless the 
controlling person can show that he or she “acted in good faith and did not directly or 
indirectly induce the act or acts constituting the violation or cause of action.”  Accordingly, 
internal procedures should be established by the Company to assure timely, accurate and 
complete reporting as required under the Exchange Act. 

As the above discussion of Exchange Act reports reflects, there are a number of 
inter-related processes which will recur on an annual cycle in connection with the 
Company’s SEC reporting.  In order to prepare its SEC filings, each year questionnaires will 
be circulated to all directors, officers and 5% stockholders as a means of generating the 
required information.  A specific schedule will have to be established to ensure timely SEC 
reporting and proper organization of the Annual Meeting and related matters.  Close 
coordination is required among the Company, counsel, auditors, printers and anyone else 
participating in the preparation of the Annual Report to Stockholders.  To allow a 
comfortable timetable: 

• Questionnaires should be circulated to directors, officers and 5% stockholders in 
ample time to consider replies in preparing proxy material. 

• Preliminary proxy materials (if required) should be filed with the SEC at least 15 days 
prior to the expected date of delivery to stockholders. 

• Definitive proxy materials and the Annual Report to Stockholders should be mailed to 
stockholders and filed with the SEC at least four weeks (or, under e-proxy rules, 
posted electronically 40 days) prior to the Annual Meeting date. 
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• A record date should be established in consultation with the transfer agent prior to 
the mailing or electronic delivery date.  

• Inquiries must be made by the transfer agent of brokers and others concerning the 
number of sets of materials they will require for persons whose stock is held in street 
names. 

• Inquiries must be made by the transfer agent of clearing agency nominees 
concerning the brokerage firms and other institutions which hold the Company’s 
stock on the clearing agencies’ books, to get names of clearing agency members who 
hold the stock. 

• Non-routine agenda items for the annual meeting need to be identified.  

• Board resolutions should be adopted dealing with formalities relating to the Annual 
Meeting (e.g., setting meeting and record dates, specifying purposes of the meeting, 
designating proxies, authorizing preparation and distribution of proxy material). 

• Signatures of a majority of the Board of Directors must be obtained on the Form 10-
K. 

Attached as Exhibit B is a schedule of a calendar-year company’s recurring filing 
requirements and events. 

Should the Company’s securities become listed in the future on any additional 
securities exchanges, it will become subject to the rules of that exchange covering a 
number of additional filing and corporate governance requirements, which are not the 
subject matter of this memorandum. 

B. Corporate Governance Requirements. 

1. Ban on Loans to Directors and Officers. 

The Sarbanes-Oxley Act of 2002 provides that it shall be unlawful for any issuer, 
directly or indirectly, including through any subsidiary, to extend or maintain credit, to 
arrange for the extension of credit, or to renew an extension of credit, in the form of a 
personal loan to or for any director or executive officer (or equivalent thereof) of that 
issuer.  

2. Nasdaq Corporate Governance Rules. 

The Nasdaq corporate governance rules are applicable to Nasdaq Global Select 
Market, Nasdaq Global Market and Nasdaq Capital Market companies. In summary form, 
these rules require that, among other things: 

• A majority of directors be independent, which independence standards have been 
tightened;  

• Independent directors conduct separate regularly scheduled meetings, or “executive 
sessions,” which are recommended to occur at least twice each year;  

• The compensation of the CEO and other executive officers be determined (or 
recommended to the Board of Directors for determination) by a compensation 
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committee comprised solely of independent directors that meet more stringent 
standards of independence; 

• Director nominees be selected (or recommended for the Board of Directors’ selection) 
either by a majority of the independent directors or a nominations committee 
comprised solely of independent directors;  

• Audit committee members meet more stringent standards of independence and audit 
committees must assume increased powers and responsibilities;  

• The audit committee or another independent body of the Board of Directors review 
and oversee all related person transactions;   

• A code of conduct applicable to all directors, officers and employees be adopted and 
disclosed, as well as a whistleblower policy; and  

• Stockholder approval must be obtained of most equity compensation plans.   

Some additional details regarding certain of these requirements are as follows: 

Director independence requirements:  Nasdaq’s rules require that a majority of the 
Board of Directors be comprised of “independent directors.”  The Board of Directors 
is required to make an affirmative determination that individuals serving as 
independent directors do not have a relationship with the Company that would impair 
their independence, which determinations must be disclosed in the Company’s 
Exchange Act filings.  The Nasdaq definition of “independent director” is quite 
stringent – independence is considered inconsistent with the director or  a family 
member having employment or specified compensation arrangements with the 
Company, certain director/officer interlocks, association with the Company’s outside 
auditor and other circumstances.  The full definition of who is considered 
independent under Nasdaq rules is included as Exhibit F. 

Independent directors must conduct executive sessions:  Independent directors must 
have regularly scheduled meetings, or “executive sessions,” at which only 
independent directors are present.  These sessions, which Nasdaq contemplates will 
occur at least twice a year, are designed to encourage and enhance communication 
among independent directors. 

Determination of executive compensation by independent directors:  Nasdaq’s rules 
currently require that the compensation of the CEO and all other executive officers of 
the Company must be determined, or recommended to the board for determination, 
by a compensation committee comprised solely of independent directors that has a 
charter. The Board of Directors must consider all factors relevant to determining if a 
director has a relationship to the company which is material to that director’s ability 
to be independent from management in connection with the duties of a 
compensation committee member, including certain fees paid to and affiliations of 
such director. 

In addition, before selecting or receiving advice from a compensation consultant, 
legal counsel or other adviser, the compensation committee must take into 
consideration certain independence factors listed in Nasdaq rules. 
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Nomination of directors by independent nominations committee:  Nasdaq’s rules 
require that director nominees must either be selected, or recommended for the 
board’s selection, either by (1) a majority of the independent directors or (2) a 
nominations committee comprised solely of independent directors.  Each issuer must 
certify that it has adopted a formal, written charter or board resolution, as 
applicable, addressing the nominations process. 

Heightened independence standards for audit committee membership:  The 
Company is required by Nasdaq to certify that it has and will continue to have, an 
audit committee of at least three members, each of whom must: 

• in addition to meeting the general director independence requirements, (i) satisfy the 
criteria for independence set forth in Exchange Act Rule 10A-3 (i.e., not accept any 
consulting, advisory or other compensation from the issuer or be an “affiliated 
person” of the issuer or any subsidiary thereof) and (ii) not have participated in the 
preparation of financial statements of the Company at any time during the past three 
years; and  

• be able to read and understand financial statements at the time of appointment to 
the audit committee, including the balance sheet, income statement and cash flow 
statement. 

Audit Committee Financial Expert:  Each issuer must certify to Nasdaq that it has, 
and will continue to have, at least one member of the audit committee who has past 
employment experience in finance or accounting, requisite professional certification 
in accounting or any other comparable experience or background which results in the 
individual’s financial sophistication, including being or having been a CEO, CFO or 
other senior officer with financial oversight responsibilities.  The SEC also requires 
that the name of any audit committee financial expert (using a somewhat narrower 
definition than Nasdaq) be disclosed in each Form 10-K.  The SEC does not require 
that a company have one, but it must disclose if it does not.  We recommend having 
at least one member of the audit committee who qualifies not only under Nasdaq 
rules but under the SEC’s definition. 

Duties and responsibilities of audit committee:  Sarbanes-Oxley, Exchange Act Rule 
10A-3 and the Nasdaq governance rules prescribe certain duties and responsibilities 
of the audit committee.  The audit committee (1) is responsible for selecting, 
determining the compensation of and monitoring the performance of the outside 
auditors; (2) must review the Company’s annual and quarterly financial statements 
and financial disclosures and discuss them with management and the outside 
auditor—the review to include discussing (i) the Company’s critical accounting 
policies; (ii) management judgments and accounting estimates; (iii) alternative 
GAAP treatments; (iv) off-balance sheet arrangements and (v) material 
communications between the outside auditor, such as the management letter; (3) 
must evaluate and oversee internal control over financial reporting and disclosure 
controls and procedures, and review management’s and the outside auditor’s reports 
on internal controls; and (4) establish complaint review procedures concerning 
accounting, internal accounting controls and auditing matters and establish a 
mechanism for anonymous submissions by employees of accounting or auditing 
concerns.  Under SEC rules, the audit committee must pre-approve any non-audit 
service permitted to be provided by the outside auditor.  There are also specified 
requirements for the audit committee charter, and specified cure periods for audit 
committee composition requirements.   
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Under Nasdaq rules and the Sarbanes-Oxley Act, the Company’s audit committee 
must establish certain complaint procedures, sometimes called whistleblower 
procedures.  We recommend these procedures be recorded in a written document 
and distributed to employees or posted in common areas.  Typical procedures often 
include toll-free anonymous telephone hotlines, intranet complaint mailboxes and/or 
the opportunity to write to a designated recipient for complaints.  The procedures 
usually provide for how complaints will be screened and investigated, retention of 
complaints, and how corrective action will be determined.  The Company may not 
retaliate against persons who make complaints in good faith. 

Review of related person transactions:  The audit committee or another independent 
body of the Board of Directors must review and oversee all “related person 
transactions,” as defined in SEC Regulation S-K, Item 404 (which broadly covers 
relationships between the Company and any director, executive officer, 5% 
stockholder or any of their immediate family members).  Under SEC rules, the 
Company’s policies and procedures regarding approval of related person transactions 
must be disclosed in the annual proxy statement. 

Codes of conduct must be adopted and disclosed:  Each issuer must adopt a code of 
ethics for the CEO and senior financial officers (a Sarbanes-Oxley and SEC 
requirement) and a code of business conduct and ethics for all directors, officers and 
employees (a Nasdaq requirement), which must be publicly available.  Waivers to 
the code of conduct for executive officers or directors can only be granted by the 
issuer’s board and must be disclosed, along with the reasons for the waiver, on Form 
8-K or, if announced in advance, on the Company’s website.  The form of the code of 
ethics varies greatly from company to company.   

Stockholder approval of equity compensation plans: Stockholder approval is required 
of most equity compensation plans, including plans in which insiders do not 
participate, as well as repricings (if not provided for in the original plan) and material 
amendments that increase benefits to participants.   

C. Other Requirements. 

Because the Company’s Common Stock is registered under the Exchange Act, the 
Company and its executive officers and directors are subject to additional requirements 
under the securities laws.  The principal requirements are as follows: 

1. Short-Swing Profit Recapture. 

There are special provisions regarding so-called “short-swing profits” which apply to 
every director and officer of the Company, as well as any beneficial owner of more than 
10% of the outstanding Common Stock (an “insider”).  Subject to certain exceptions, 
Section 16(b) of the Exchange Act provides that any profit realized on a purchase and sale 
of stock beneficially owned by an insider within a six-month period is recoverable by the 
Company.   Although it is the individual director or officer’s responsibility to avoid short-
swing profit recapture, because mistakes are so calamitous, most companies establish 
internal clearance procedures to minimize the chance of mistakes. 

For this purpose, it does not matter whether the purchase or the sale occurs first.  It 
is not necessary for the same shares to be involved in each of the matched transactions.  
Losses cannot be offset against gains.  Transactions are generally paired so as to match the 
lowest purchase price and the highest sale price within a six-month period. 
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Good faith on the part of the insider is no defense.  If the Company itself does not 
press a claim, a claim for recovery of the profit may be asserted by any stockholder for the 
benefit of the Company.  Section 16 short-swing profit recapture is enforced by a group of 
securities lawyers who make their living by discovering and prosecuting short-swing trading 
violations. 

There are many types of transactions which constitute a “purchase” or a “sale” for 
this purpose in addition to transactions, such as those on the open market, which are 
commonly thought to involve purchases or sales of securities.  Transactions in derivatives 
may be deemed  to involve purchases and sales of the underlying security.  Changes to 
certain terms of a security may be considered to be a purchase or repurchase of the 
security.  Corporate reorganizations and acquisitions may be deemed to involve “purchases” 
or “sales.”  Even the receipt of a stock option from the Company may be deemed a 
purchase unless it is approved in the proper manner in accordance with SEC rules. 

“Beneficial” ownership for this purpose may include indirect ownership of stock 
through partnerships, corporations, trusts or estates.  In some circumstances, stock held by 
close relatives of a person may be considered to be owned beneficially by such person, and 
a purchase (or sale) by one individual may be matchable with a sale (or purchase) by his or 
her close relative to produce a recoverable profit.  The provisions also apply to stock 
registered in a street name. 

The short-swing profit recapture provisions require a great deal of advance planning.  
In addition, the rules are complex, may vary in their impact on different individuals, and 
often change.  Insiders should always check with counsel before engaging in transactions in 
the Company’s securities.  (See discussion of Forms 3, 4 and 5 under Section I.A.8 above.) 

The Exchange Act also prohibits the Company’s directors, officers and 10% 
stockholders from making “short sales” of any equity security of the Company (regardless of 
whether that class is itself registered).  “Short sales” are sales of securities which the seller 
does not own at the time or, if owned, securities that will not be delivered currently. 

A more detailed memorandum discussing certain of the obligations set forth above is 
attached hereto as Exhibit C. 

2. Foreign Corrupt Practices Act. 

The Foreign Corrupt Practices Act (“FCPA”) imposes on public companies certain 
substantive requirements designed to maintain the basic integrity of their internal 
recordkeeping and control systems.  Under the present requirements, it is possible to 
violate provisions of the FCPA by the lack of adequate records or controls, even if no 
improper transactions have occurred as a result of such deficiencies and even if published 
financial statements are not inaccurate.  The Company should consult with its public 
accountants to be sure that its systems for maintaining books and records meet FCPA 
requirements. 

Two additional rules have been adopted by the SEC to supplement the FCPA 
statutory provisions. One rule prohibits any person from directly or indirectly falsifying or 
causing to be falsified any book, record or account subject to the FCPA provisions.  This rule 
applies, as indicated, to any person and is not limited to directors or officers.  A second rule 
prohibits directors and officers from making, directly or indirectly, any materially false, 
misleading or incomplete statement to an accountant in connection with an audit or any 
filing with the SEC. 
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In addition to the foregoing, the FCPA contains other provisions which prohibit 
payments or promises under certain circumstances to foreign governments, foreign officials, 
or other persons known to be conduits to such recipients. 

3. Disclosure Relating to Contests for Control. 

The so-called Williams Act provisions of the Exchange Act (dealing with, among other 
things, the manner in which possible tender offers for the Company’s registered securities 
may be made and the ways in which management may resist a tender offer) and the rules 
relating to proxy contests for control of a company are very complex and are not discussed 
in this memorandum.  Generally, persons making tender offers or owning beneficially more 
than 5% percent of the outstanding stock are required to file certain disclosure documents 
under Section 14 of the Exchange Act, Schedules 13G or 13D, as discussed above, and to 
comply with other substantive requirements. 

4. Insider Trading and Securities Fraud Enforcement Act of 1988 
(“ITSFEA”). 

In addition to the penalties imposed on persons who commit insider trading, insiders 
or “controlling persons” who fail to take adequate steps to prevent insider trading by those 
whom they control may be liable for harsh civil penalties under ITSFEA.  Even where the 
controlling person does not participate in the trading violation or profit from it, he or she 
may be liable for criminal fines of up to $1 million and civil fines of three times the amount 
of the profit gained or loss avoided as a result of the controlled person’s violation. 

The term “controlling person” in the insider trading context is not limited to 
employers, but includes any person with power to influence or control the direction or the 
management, policies or activities of another person.  For example, an officer or director of 
the Company may be considered a control person and thus become liable for insider trading 
committed by a person under his or her control. 

Liability may occur if the controlling person: 

• fails to take appropriate action once aware of the fact, or recklessly disregards 
circumstances indicating a likelihood that a controlled person was engaged in or was 
about to engage in an ongoing insider trading violation; or 

• fails to take appropriate action once aware of the fact, or recklessly disregards 
circumstances indicating a likelihood, that a control person was engaged in or was 
about to engage in a tipping violation. 

To impose liability, the SEC must establish that a controlling person objectively 
disregarded a risk that a controlled person was engaged in violations of the insider trading 
laws.  Such “reckless disregard” must constitute a gross deviation from a reasonable person 
standard of care. 

In response to the concerns raised by ITSFEA, public companies must establish 
written policies to curtail insider trading violations.  A suggested Policy Regarding Insider 
Trading, as well as Black-Out Period Procedures, are Attachment A and Attachment B, 
respectively, to the attached memorandum on Implementing Procedures Designed to 
Prevent Insider Trading (Exhibit E). 
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5. Market Repurchases. 

Repurchases by the Company of its outstanding Common Stock are subject to a 
series of technical restrictions under Regulation M, Rule 102 and Rule 10b-18 under the 
Exchange Act.  The antifraud provisions under the Exchange Act apply to such purchases.  
Finally, disclosures of repurchases by the Company (including exercises of options paid for 
with Company stock) are required in Forms 10-K and 10-Q.  Accordingly, counsel should be 
consulted in advance of any purchase of outstanding Common Stock by the Company, and 
internal clearance procedures should be followed in advance of any market purchase (or 
sales while the Company is making repurchases) by any officer or director. 

II. OTHER NASDAQ REQUIREMENTS 

A. Required Reports and Filings. 

1. Notice Requirements. 

In addition to the governance obligations discussed above, Nasdaq has certain notice 
requirements, including notices of: listing of additional shares; dividends; change in number 
of outstanding shares (5% or more); and change in auditors, transfer agent or registrar.   

2. Disclosure Provisions. 

Separate from the Company’s SEC disclosure obligations, Nasdaq requires listed 
companies to establish and follow the practice of prompt and complete disclosure of 
material developments which, if known, might reasonably be expected to influence the 
market price of the Company’s Common Stock.  In particular, the Company should exercise 
great care in the preparation of press releases. 

The Nasdaq requires Nasdaq-listed companies to disclose promptly to the public 
through any Regulation FD-compliant method (i.e., press release, Form 8-K or, subject to 
certain conditions, website posting) any material information which may affect the value of 
their securities or influence investors’ decisions.  The Company should electronically notify 
Nasdaq MarketWatch no later than 10 minutes before release of material news to the public.  
Pending public disclosure of material information, Nasdaq may impose a trading halt on the 
Company’s securities.  A trading halt normally lasts no longer than 30 minutes after the 
appearance of the news on wire services, but it may last longer if a determination is made 
that the news has not been adequately disseminated.  If news is released after market 
close, companies should wait until at least 4:05 p.m. ET. 

B. Maintenance Standards.   

In order to remain listed, a company must continue to maintain certain listing 
standards.  These standards relate to: stock price; market capitalization of total 
assets/revenues; public float; number of stockholders; number of market makers; and 
continued compliance with the governance requirements.  
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III. INSIDE INFORMATION 

A. Disclosure Requirements Concerning Inside Information:  When, How and 
Where Information Should be Disclosed. 

1. General. 

In addition to the formal disclosure requirements imposed by the SEC forms 
discussed above, the Company is also subject to obligations relating to informal 
communications, such as press releases and communications with analysts and the news 
media.  These obligations are governed by antifraud principles developed by the courts and 
by the rules of the SEC and Nasdaq.  These rules are intended to keep the securities 
markets and stockholders informed of material developments, both favorable and 
unfavorable, concerning the Company’s affairs without favoring any special person or group.  
Subject to the issues raised in the discussion below, the Company should establish and 
follow a general practice of prompt and complete disclosure of material developments.  Care 
must be taken to avoid inaccurate, incomplete or misleading disclosure.  In particular, the 
Company should exercise great care in the preparation of press releases and in disclosures 
to analysts and news reporters.   

Generally, information is material if there is a substantial likelihood that a reasonable 
investor would consider the information important in deciding whether to buy, sell, or hold, 
or how to vote, his or her shares, or would view it as having significantly altered the “total 
mix” of available information concerning the Company.  If information might reasonably be 
expected to affect the market price of the stock of the Company, it will generally meet this 
definition of materiality.  Assessments of materiality will generally require a balancing of 
both the probability that an event will occur and the anticipated magnitude of the event if it 
does occur. 

Ordinarily, immediate disclosure is required when information becomes material.  
Occasionally, however, circumstances arise in which the Company may temporarily refrain 
from publicly disclosing material information, provided that complete confidentiality is 
maintained.  The circumstances where disclosure may be withheld are limited and constitute 
an infrequent exception to the normal requirement of immediate public disclosure.   

One exception is when disclosure would prejudice the ability of the Company to 
pursue its corporate objectives, a delay in disclosure may often be justified until the danger 
has subsided.  If the unfavorable result to the Company outweighs the undesirable 
consequences of nondisclosure, disclosure may properly be deferred to a more appropriate 
time.  The foregoing refers only to general disclosure requirements;  all material information 
must be contained in the Company’s periodic reports under the Exchange Act regardless of 
these other factors if it is necessary to make the information required by such reports not 
misleading; it is understood, however, that the likelihood of an event happening is always a 
consideration in determining its materiality. 

Another exception is when disclosure of uncertain developments may be premature 
when facts are in a state of flux.  Matters that are or may develop into material corporate 
events also frequently require discussion and study by Company officials before final 
decisions can be made.  Such premature disclosure could risk liability for misleading 
investors if an anticipated event does not occur.  Also, successive announcements 
concerning the same subject but based on changing facts may confuse or mislead, rather 
than enlighten, the public.  Consequently, if the situation is about to stabilize or resolve 
itself in the imminent future, it may be proper to withhold public announcement until a firm 
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and complete announcement may be made, provided that the confidentiality of the matter 
can be maintained.  Preparatory arrangements for acquisitions are an example of a type of 
a development where the risk of untimely and inadvertent disclosure of corporate plans is 
most likely to occur.  Premature public announcement may properly be avoided only where 
it is possible to confine formal or informal discussions to a small group of the senior officers 
and their individual confidential advisers, but extreme care should be used to keep the 
information confidential. 

Also, immediate public disclosure of material information should be made if the 
Company learns that insider trading has taken or is taking place while such material 
information is being temporarily withheld.  The Company should be prepared to make an 
immediate public announcement if unusual market activity occurs, or when there has been 
a “leak,” or selective disclosure of such information to outsiders.  Whenever material 
information is being temporarily withheld, market activity in the Company’s securities 
should be closely watched, since unusual market activity frequently signifies that a leak may 
have occurred. 

Where the Company has made a previous public announcement which is still 
reasonably current and on which security holders could reasonably rely, but which is no 
longer accurate because of subsequent developments, or which was found to have been 
erroneous at the time of initial disclosure, or where there is a rumor or a market report 
circulating for which Company personnel had some responsibility, the Company may also be 
required to make corrective disclosure.  It should be noted that confirmation of previously 
issued earnings guidance is itself material. 

2. Responding to Inquiries. 

The Company may occasionally receive inquiries from the press, financial analysts or 
Nasdaq seeking comment on rumors or unusual market activity, or an inquiry as to matters 
as to which the Company has determined disclosure is premature or otherwise inappropriate 
as discussed above. As a general matter, the Company should consistently respond to such 
inquiries with a “no comment” response, unless there is otherwise a duty to disclose as 
discussed above.  The Company should use those two words – “no comment” -- and say 
nothing else except that it is the Company’s policy (assuming that to be the case) not to 
comment on rumors and similar matters.  Further responses to those inquiries raise several 
risks, including triggering a duty to update, and commenting incorrectly because of lack of 
complete information.  Also, commenting on the accuracy of some rumors may give rise to 
an obligation to comment on all rumors, which could put the Company in a position of 
continuously having to make premature disclosure of material developments.  A deceptive 
response should never be given in response to these inquiries.   

3. Disclosure Procedures. 

The normal method of publication of important corporate data is by means of a press 
release, though other methods may be utilized.  Any release of information that could 
reasonably be expected to have an impact on the market for the Company’s securities 
should be given to the wire services and the press “FOR IMMEDIATE RELEASE.”  News which 
ought to be the subject of immediate publicity must be released by the fastest available 
means. 

Similarly, release of such news exclusively to the local press would not be sufficient 
for adequate and prompt disclosure to the investing public.  To ensure adequate coverage, 
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releases requiring immediate publicity should be given to Dow Jones & Company, Inc. and 
to other national newswire services -- Associated Press, Reuters, etc. 

As stated above, Nasdaq recommends that companies notify it of the release of any 
material information no later than 10 minutes before its release to the public through the 
press.  Notification must be electronically provided directly to the Nasdaq MarketWatch. The 
link to Nasdaq MarketWatch can be found here: 
https://www.nasdaq.net/ED/IssuerEntry.aspx.  

The foregoing guidelines for distribution of releases should be regarded as minimum 
standards.  Many companies may wish to give even broader prompt distribution to their 
releases.  The Company should consider disseminating news in media in its major business 
locations, as well as newspapers and trade publications.  Some of these media may refuse 
to publish information given by telephone until it has been confirmed in writing, or may 
require written confirmation after its publication. 

Annual and quarterly earnings, dividend announcements, acquisitions, mergers, 
tender offers, stock splits and major management changes are examples of news items that 
should be handled on an immediate release basis.  News of major contract awards, 
expansion plans and discoveries fall into the same category.  Unfavorable news should be 
reported as promptly and candidly as favorable news.  Reluctance or unwillingness to 
release a negative story or an attempt to disguise unfavorable news endangers 
management’s reputation for integrity.  (Any changes in accounting methods to mask such 
occurrences can have a similar long-term impact.)  The following guidelines for overseeing 
the preparation of press releases and other public announcements should help to ensure 
that the content of such announcements will meet these requirements: 

• Every press release and other public announcement should be either prepared or 
reviewed both by an official of the Company having familiarity with the matter about 
which disclosure is to be made, and by the Company’s Disclosure Committee or other 
designated officers.  An exception to this procedure might apply to routine personnel 
announcements. 

• Review by outside legal counsel of press releases and other public announcements is 
usually necessary, depending on the importance and complexity of the 
announcement. 

• The Company should coordinate statements issued by marketing, public relations and 
investor relations personnel and agents to ensure consistency and accuracy and 
compliance with legal rules and company policies. 

In view of the importance of confidentiality and nondisclosure and the potential 
difficulties involved, a periodic review should be made of the manner in which confidential 
information is being handled within the Company.  A periodic reminder notice of the 
Company’s policy to those in sensitive areas might also be helpful. 

Whenever the Company plans to issue a press release, counsel should be consulted 
beforehand as to whether or not the press release should be furnished to the SEC on Form 
8-K.  As discussed above, the scope of developments that are required to be reported on 
Form 8-K is expansive.  Even where a Form 8-K is not technically required, good corporate 
practice may nevertheless dictate a filing.  In addition, companies should consider posting 
the information on their websites simultaneously with its release to help establish their 
websites as recognized channels of distribution. 

https://www.nasdaq.net/ED/IssuerEntry.aspx
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B. Discussions with Analysts and Other Outside Persons by Management. 

As a general matter, the SEC and Nasdaq encourage corporations to seek formal and 
informal contacts with analysts and others, and generally to maintain an open-door policy.  
However, potential liability may arise from these communications in several ways.  First, 
selective disclosure of internal information to one or more persons that is not provided to 
the market generally may be deemed a “tip,” exposing the Company and the recipient to 
potential liability to investors who did not immediately receive the benefits of such 
information.  Second, the information disclosed may, with hindsight, be deemed premature, 
false or misleading.  Finally, the information disclosed may trigger a duty to make further 
public disclosure.  

The basic rule for Company officers, when dealing with the press, financial analysts 
and other members of the investment community, is that no item of previously undisclosed 
material corporate information should be divulged or discussed unless and until it has been 
disclosed formally to the public by a general press release or Form 8-K.  Often, in addition, 
a public access conference call is announced and scheduled with respect to such information 
and the information is posted on the company’s website.  The Company should carefully 
review and monitor statements made at both group meetings and “one-on-one” sessions to 
ensure that no selective disclosure of material inside information is made.  Private 
“guidance” to a limited group of analysts is not permissible. In the event of an inadvertent 
disclosure, immediate public disclosure must be made.  

Estimates of future earnings or revenues are particularly sensitive. Estimates should 
be phrased in ranges or in non-specific terms.  The assumptions underlying such estimates 
should be discussed.  If a Company forecast is disclosed, the Company should consider 
updating the forecast if and when it determines either that it will likely not be met, or that it 
will likely be exceeded. 

Although selective disclosure of material inside information has always been illegal, 
the adoption by the SEC in 2000 of its Regulation FD nevertheless radically changed the 
relationship between public companies and analysts and the extent and timing of disclosure 
by public companies.  Formerly, a “cat and mouse” game was played between the company 
and its analysts such that the company would “hint” about purportedly inside information 
without actually disclosing it.  That practice has ended, and the corollary is that in order to 
feed the market’s appetite for information, companies now disclose far more information 
than they once did, particularly “forward-looking information.”  When they disclose this 
information, they must take care to make sure it is simultaneously disclosed in a broad and 
concurrent manner.  A number of techniques evolved to make sure the playing field is level.  
For example, the practice of openly webcasting a company’s quarterly earnings 
teleconferences has developed, accompanied by posting on the company’s website of 
financial and other information likely to be discussed during the teleconference and the 
publication of a press release containing all material information along with the furnishing of 
a Form 8-K. 

Whenever any forward-looking statement such as an estimate of future earnings is 
made, whether written or oral, there are additional technical requirements that should be 
followed in order to protect the Company.  Such statements should (i) be identified as a 
forward-looking statement, and (ii) be accompanied by meaningful cautionary statements 
identifying important factors that could cause actual results to differ materially from those in 
the forward-looking statement.  As an alternative to clause (ii) above, an oral forward-
looking statement may be accompanied by a statement that (a) actual results might differ 
materially from those projected in the forward-looking statement, and (b) additional 
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information concerning factors that could cause actual results to materially differ from those 
in such forward-looking statement is contained in a readily available written document, or 
portion thereof, such document or portions thereof being identified, and (c) such document 
or portions thereof actually satisfy the requirements of clause (ii) above.  This litany should 
be recited before all conference calls or other public presentations. 

The Company’s management may frequently be asked by financial analysts to 
comment on estimates made by such analysts with respect to a future period or periods.  
Practice has changed in this regard, and such comments should not be made. 

Corrections may be made to non-financial factual assumptions or other statements 
proposed to be made by analysts to the extent that such corrections do not involve any new 
material undisclosed information.  However, prior financial information or projections should 
not be reaffirmed, even if they have not changed from prior public disclosure, in any 
nonpublic forum. 

The authority to deal with the investment community in general should rest solely 
with one or more designated officers.  Similarly, those designated officers should bear the 
responsibility, along with the Disclosure Committee, for reviewing texts or outlines of 
speeches in advance to ensure, among other things, that they are not misleading and do 
not contain any material undisclosed information.  Formal procedures should be established 
by the Company to ensure that its officers, directors and employees are aware of the 
Company’s disclosure policies and the need to preserve confidentiality for “Company 
Confidential” information.  Generally, there should be limitations on the number and type of 
persons within the Company who are entitled to receive non-public material information. 

A short memorandum of each meeting or conversation with financial analysts or 
other members of the investment community, stating the names of the persons involved, 
the date of the meeting or conversation and the items discussed should be prepared and 
retained for at least one year. 

The requirement that disclosure be accurate and complete applies not only to press 
releases and statements to financial analysts, but to all Company statements that can 
reasonably be expected to reach investors.  Such statements can often include speeches 
and statements touting new facilities and programs, even if the intended primary audience 
is not the securities markets.  

C. Trading in the Company’s Stock by Insiders on the Basis of Undisclosed Inside 
Information. 

Section 10(b) of the Exchange Act (which is applicable to all purchases and sales of 
securities) prohibits trading by insiders of a company in that company’s securities on the 
basis of undisclosed material information.  For this purpose, insiders include the Company’s 
employees, officers, directors, controlling stockholders, attorneys, accountants, investment 
bankers, public relations and advertising firms, other consultants and immediate family 
members of such persons.  For example, if an “insider” who was aware of the fact that the 
Company was about to receive a major order which would have a material effect upon the 
financial position of the Company were to purchase securities of the Company before that 
information had been publicly disseminated, he or she would be in violation of this rule and 
would be subject to criminal prosecution as well as civil liability for any profits gained or 
deemed gains on the basis of that inside information. 



 

 

-24- 
 

 

Similarly, if such person were aware of adverse information concerning the Company 
(such as the loss of a large customer) which had not been made public, he or she would be 
precluded from selling securities of the Company until such information had been 
disseminated to the public.  Around the time that material corporate developments are 
unfolding, insiders must be careful about the timing of their trades in the Company’s stock. 

Trading before the information is released may constitute fraud if it can be proven 
that the insider had an unfair informational advantage or made the transaction on the basis 
of the inside information.  How soon after the release of material information insiders may 
begin to trade depends on how quickly and thoroughly the information is published by the 
news-wire services and the press. 

In addition, insiders should refrain from trading even following dissemination of 
sensitive information until the public has had an opportunity to evaluate the information 
thoroughly.  Where the impact of the information on investment decisions is readily 
understandable, as in the case of an earnings report, a 48-hour waiting period should be 
observed.  A longer period may be observed if the information does not receive wide 
distribution or is complex in nature. 

This prohibition on trading in securities of the Company applies not only to officers, 
directors and employees, but may in some situations also apply to any person who engages 
in any such trading on the basis of information that officers, directors, employees or other 
insiders have provided (these persons are called “Tippees”).  Not only may a Tippee be 
found to have violated the law, but the person giving the tip may be held personally liable 
for any profits realized by his or her Tippee, even though he or she realized no personal 
profit.  Accordingly, no transaction involving the Company’s securities should be initiated by 
any person, whether a Company employee or not, who is in possession of inside material 
information, favorable or unfavorable. 

A suggested Policy Regarding Insider Trading as well as Black-Out Period Procedures, 
are attached as Attachment A and Attachment B, respectively, to the Memorandum on 
Implementing Procedures Designed to Prevent Insider Trading attached as Exhibit E hereto. 

Because the restrictions on insider trading are so stringent, and because potential 
liability is often asserted with the benefit of hindsight, the SEC adopted Rule 10b5-1.  This 
rule creates a “safe harbor” for insider trading under specified circumstances.  Rule 10b5-1 
provides an affirmative defense to insider trading charges for trades made pursuant to a 
pre-existing plan, contract or instruction adopted while the person was not aware of 
material non-public information – a so-called “10b5-1 Plan.”  These plans are usually 
implemented through an insider’s brokerage firm, but the Company should be involved in 
the process and kept up to date with respect to sales and prospective sales under the plan.  
Note that 10b5-1 Plans do not relieve an insider of his or her duty to file Form 4s or Form 
144s or potential liability for short-swing profits. In addition, these plans have been under 
increased scrutiny by the press and investors.  

IV. PROCEDURES FOR RESALES OF UNREGISTERED STOCK - RULE 144 AND 
RULE 701 

Stock acquired in private transactions (i.e., all securities acquired by the Company’s 
stockholders prior to its IPO or in private placements since then, including PIPE transactions 
where registration of re-sales has not yet occurred) are designated “restricted securities” 
under Rule 144 of the Securities Act.  Restricted securities and other securities acquired in 
the open market by “controlling persons” (also called affiliates) of the Company (e.g., 
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directors, executive officers, or 10% stockholders) are also deemed to be “restricted.”  
Restricted securities cannot be sold via the public market except pursuant to Rule 144, 
Rule 701, a registration statement under the Securities Act or another exemption under the 
Securities Act. 

Rule 144 is a “safe harbor” exemption.  To utilize this safe harbor, a seller is 
prohibited from selling restricted securities until (1) the ninety-first day following the 
effective date of the Company’s IPO; and (2) at least six months have elapsed since the 
specific shares were acquired from the Company or an affiliate of the Company and fully 
paid for.  Such sales are subject to the quantitative and qualitative restrictions described 
below.  Restricted securities held by persons other than affiliates for longer than one year, 
however, may be freely sold without restrictions.  Similarly, unrestricted securities (i.e., 
registered securities acquired in the public market or pursuant to a registration statement) 
held by non-affiliates may be sold without restriction.  Conversely, securities held by 
affiliates, whether restricted or unrestricted, and even if acquired in the public market, must 
be sold pursuant to Rule 144 or another exemption from registration.  These restrictions on 
insiders are in addition to the short-swing profit and insider trading rules and company 
policies discussed above. 

Securities held between six months and one-year by non-affiliates may be sold 
freely, subject only to the Company being current in its reporting obligations to the SEC at 
the time of the sale (i.e., having filed its annual and quarterly reports over the last 12 
months). 

For affiliates, the qualitative restrictions generally require that the sale be handled as 
a routine open market brokerage transaction, although the seller also may deal directly with 
an over-the-counter market maker that deals as a principal for its own account rather than 
as a broker.  Also, the Company must be current in its reporting obligations to the SEC at 
the time of the sale.  The quantitative restrictions limit sales by the holder during each 
three-month period to an amount of securities equal to the greater of: 

 (1) one percent of the number of shares of Common Stock outstanding 
(based upon the Company’s presently outstanding shares)(or, in the case 
of debt securities, ten percent of the applicable tranche); or 

 (2) the average reported weekly trading volume during the four calendar 
weeks preceding the date placing the order to sell. 

Thus, the amount of shares permitted to be sold in any three-month period by each 
Rule 144 seller to whom the quantitative limitations apply would be at least one percent of 
the number of shares of Common Stock outstanding, but the amount which could be sold 
would be larger if the notice of sale is filed at a time when the weekly trading average 
during the preceding four calendar weeks exceeded that number. 

Sales by closely-related persons, such as spouses, parents, minor children and their 
trusts, donors and donees, and pledgors and pledgees, must be combined, as specifically 
provided by Rule 144, in applying the quantitative limitation, with sales made by the actual 
Rule 144 seller. 

The affiliate selling in reliance on Rule 144 must file a notice with the SEC (with a 
copy sent to Nasdaq) on Form 144 if equity securities are sold. A copy of Form 144 can be 
found at www.sec.gov/about/forms/secforms.htm.  The Form 144 must be transmitted to 
the SEC, with a copy to Nasdaq, concurrently with placing the order for sale – that is, the 

http://www.sec.gov/about/forms/secforms.htm
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Form 144 can be mailed (or filed via EDGAR) to the SEC when the sell order is placed.  
There is an exemption from the filing requirement for transactions during any three-month 
period which do not exceed either 5,000 shares or an aggregate sale price of $50,000.  If 
the sales are not completed within 90 days, a new Form 144 must be filed if additional sales 
are to be made.  The filing of Form 144 is in addition to the requirement that officers, 
directors and 10% stockholders also file the requisite Form 4 under Section 16(a) of the 
Exchange Act within two business days (see discussion of Form 4 under Section I.A.8 
above). 

The foregoing is an extremely simplified summary of very complex and detailed 
provisions which may vary in their impact on individual stockholders.  Well in advance of 
any proposed sale, a controlling person or holder of restricted securities should seek specific 
advice relating to his or her individual circumstances before committing to make any public 
sale of the Company’s Common Stock or other securities. 

The preceding discussion relates solely to an exemption from the registration 
requirements of the Securities Act for unregistered shares acquired in private transactions 
and to any shares acquired in public transactions by affiliates or “insiders” (that is, 
directors, officers or 10% stockholders).  Whether or not registration is required with 
respect to any given proposed sale, the antifraud provisions remain applicable.  Thus, even 
if Rule 144 provides an exemption from Securities Act registration, no stockholder should 
make any public sale of any stock if he or she is then aware of material information about 
the Company which has not yet been publicly disclosed.  In connection with Rule 144 sales, 
an affiliate seller will normally have to furnish the broker with a completed questionnaire or 
representation letter.  A broker’s letter and a copy of the Form 144 intended to be used and 
some information from the selling affiliate stockholder must then be furnished to the 
Company’s counsel, who is required, in turn, to furnish the transfer agent with an opinion 
letter authorizing the transfer.  Generally, when Rule 144 sales are proposed, the 
Company’s counsel will be required to furnish any necessary assistance. 

An exemption from the registration requirements under Rule 144 does not have any 
bearing on the exposure to short-swing profit recapture under Section 16(b) of the 
Exchange Act, as discussed above.  Thus, an exempt sale under Rule 144 may result in a 
short-swing profit recoverable by the Company under Section 16(b) if the sale occurs within 
six months before or after the seller’s purchase of any Company stock at a lower price. 

A registration statement on Form S-8 should be filed by the Company to cover the 
offer and sale of the Company’s Common Stock pursuant to the Company’s stock option 
plan.  Pursuant to Rule 701, however, shares held by non-affiliates that were acquired 
pursuant to the exercise of stock options prior to the Company’s IPO may generally be sold 
without restriction commencing on the ninety-first day following the effective date of the 
Company’s IPO, subject to any applicable underwriters’ lock-up agreements.  The holding 
period of Rule 144 does not apply to any shares sold under Rule 701. 

V. THE MOST PAINFUL MISTAKES BY PUBLIC COMPANIES AND THEIR 
OFFICERS 

The breadth and complexity of the public securities laws and Nasdaq regulations, 
particularly after Sarbanes-Oxley, have made it extremely difficult for public company 
officers to keep in mind the myriad of requirements applicable to them.  Counsel should be 
consulted in advance with respect to any significant activity or disclosure.  If all of the rules 
are impossible to keep in mind all of the time, the following situations should always ring 
alarm bells: 
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• When selling or buying stock, or engaging in a transaction of any kind relating to the 
Company’s stock, make certain that there will be no “short-swing” violation. 

• When selling or buying stock, make certain that counsel advises as to potential 
violations of the insider trading rules.  

• Be circumspect at all times in talking about the Company to friends, acquaintances 
and, most importantly, investment professionals or the press. 

• If you are contemplating an offering, make sure that no planned activities, such as 
scheduled press interviews or speeches, will implicate the “gun-jumping” rules that 
say that such activities may be an illegal offering of the securities before they are 
registered. 

• Be sure to regularly check the Company’s SEC reporting calendar to be sure 
deadlines and compliance requirements are met. 

Assume that anything of importance that happens to the Company and every material 
transaction may require immediate reporting under the new Form 8-K rules and/or a press 
release. 
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SUMMARY SEC COMPLIANCE CHECKLIST 

 
The following checklist is meant to help organize and simplify the complicated task of 

ensuring that the Company has addressed the myriad of requirements described in the 
firm’s Public Company Compliance Manual.  The checklist is summary in nature and 
assumes that the reader has read and understands the manual.  It does not explain the 
requirements but merely lists them. It is not intended to be a substitute for organizing a 
compliance program in consultation with counsel.  The list assumes that the Company is a 
domestic U.S. issuer listed on Nasdaq, but attempts to identify the source of the 
requirements. The symbol  indicates a Nasdaq requirement, the symbol  indicates an 
SEC requirement and the symbol V indicates recommended compliance. 

The list is divided into the following broad categories: 

I. Board of Directors and Committee Requirements 
 
II. Disclosure Requirements and Certifications 
 
III. Insider Trading 
 
IV. Miscellaneous 
 
I. BOARD OF DIRECTORS AND COMMITTEE REQUIREMENTS 

 Majority of the Board of Directors must be “independent.” The Board must determine 
whether the Company meets the requirements. The Board’s determination must be 
reported in the proxy statement.  When entering into transactions or arrangements with 
Board members, determine whether they will affect independence.  The Company’s 
annual Directors and Officers Questionnaire should elicit information regarding 
independence.  

 Independent directors must meet in executive session at least twice a year. 

   Company loans to directors and executive officers are prohibited.  All such loans must 
be repaid. Examine whether any other Company benefits constitute prohibited loans 
(e.g., personal use of firm credit cards, split dollar life insurance, prepaid signing 
bonuses, etc.). 

 Board must establish an Audit Committee composed solely of at least three independent 
directors.   

 Board must establish a Compensation Committee composed solely of at least two 
independent directors.  

 Board may consider establishing an independent Nominating and Corporate Governance 
Committee. Disclosures will be necessary about the existence or non-existence of this 
committee. 

   All committees should adopt charters and post them on Company website. 

 Committee duties should be specifically delegated to the Committee by the Board 
pursuant to an appropriate Board resolution, and the Board should approve the various 
committee charters (in addition to adoption by the committees). The Board must 



 

 
 

 

authorize sufficient funding for the Audit Committee and Compensation Committee to 
perform their functions, including retaining independent advisers if they choose to do so. 

 Board must adopt a Code of Ethics for the CEO and CFO and a Code of Conduct for all 
directors, officers and employees (these may be combined).  Distribute the code(s) to 
the relevant persons.  File with the SEC and/or post on the Company’s website as 
required.  File or post amendments and waivers for directors and executive officers. 

   Company must disclose in proxy statement any process for security holders to send 
communications to the Board and any individual directors, as well as any screening 
process for such communications. 

   Company must disclose in proxy statement (or website) any policy with regard to 
directors’ attendance at Company annual meetings of stockholders. 

   Company must disclose in proxy statement any policy for review, approval or ratification 
of related person transactions (and should formally adopt such a policy). 

  Audit Committee Composition: 

   Must be composed of three independent directors under stricter qualification 
guidelines. 

   One member must be a “financial expert”, as defined by Nasdaq rules.  This must be 
certified to Nasdaq. 

   Whether or not there is an “audit committee financial expert” under more stringent 
SEC rules and the identity of the expert must be disclosed in the proxy statement.  
An audit committee financial expert is not required under SEC rules, but if there isn’t 
one, then that fact must be noted and explained in the Form 10-K. 

  Audit Committee Duties: 

• Select, determine the compensation of and monitor the performance of the outside 
auditors; review independence of outside auditors.  (Note extensive rules on conflicts 
that could cause auditors to not be independent.) 

• Pre-approve any “non-audit service” to be provided by the outside auditor, or specify 
detailed pre-approval procedures and delegation to a member. (Note that certain 
non-audit services are prohibited.) Details are to be disclosed in the proxy 
statement/annual report. 

• Review the Company’s annual and quarterly financial statements and financial 
disclosures and discuss them with management and the outside auditor—the review 
to include discussion of the auditor’s report on specified items, such as critical 
accounting policies. 

• Evaluate and oversee internal control over financial reporting and disclosure controls 
and procedures, and review management’s and the outside auditor’s reports on 
internal controls. 

• Establish complaint review procedures concerning accounting, internal accounting 
controls and auditing matters and establish a mechanism for anonymous 
submissions by employees of accounting or auditing concerns. 

• Prepare report to be included in the Company’s proxy statement.  



 

 
 

 

• The audit committee or another independent body of the Board of Directors must 
review and oversee all related person transactions. 

 Compensation Committee Composition and Duties: 

• The compensation committee should be comprised of at least two independent 
directors.  The members should also satisfy the independence requirements under 
SEC Rule 16b-3. 

• Must be composed of independent directors under stricter qualification guidelines. 

• The compensation of the CEO and all other executive officers of the Company must 
be determined, or recommended to the Board for determination, by the 
compensation committee.   

• The compensation committee must prepare its report to be included in the 
Company’s proxy statement, which requires that it say whether it has reviewed 
“Compensation Discussion and Analysis.” 

• The compensation committee must establish a “clawback” policy for excess incentive 
pay following certain accounting restatements. 

• The compensation committee must consider potential conflicts of interest when 
engaging consultants and send questionnaires to compensation advisors to help the 
committee evaluate potential conflicts. 

 Nominating and Corporate Governance Committee Duties: 

• Director nominees must either be selected, or recommended for the Board’s 
selection, either by a nominations committee comprised solely of independent 
directors or by a majority of the independent directors. 

 Consider the following, which must be disclosed in the Company’s proxy statement (or in 
some cases an explanation why these don’t exist). 

• Policy with regard to consideration of director candidates recommended by security 
holders. 

• Procedures to be followed by security holders in recommending director candidates. 

• Policy on director and employee hedging of Company stock. 

• Specific, minimum qualifications that must be met by a nominating committee-
recommended nominee; any specific qualities or skills necessary for a director to 
possess. 

• Process for identifying and evaluating nominees and any differences in process for 
nominees recommended by security holders. 

• Policy with regard to diversity (as defined by the Company since the SEC does not 
define) in the director nomination process. 

 

 



 

 
 

 

II. DISCLOSURE REQUIREMENTS AND CERTIFICATIONS 

V Ensure that the Company’s CEO, CFO and General Counsel (if any), as well as the 
Company’s Disclosure Committee, has received and read the Public Company 
Compliance Manual.  

V The Board should appoint a Disclosure Committee to oversee the Company’s disclosure 
policies and procedures.  (Note that the SEC recommends that the committee include 
the Company’s principal accounting officer, the general counsel or other senior legal 
officer (if any), the principal risk management officer (if any), the chief investor relations 
officer (if any), and, if appropriate for the size and complexity of the Company, senior 
representative of business units.) 

V Ensure that the Disclosure Committee has read and understood the reporting calendar 
appended to the Public Company Compliance Manual.  The Disclosure Committee and 
outside counsel should meet at the beginning of the fiscal year to review the reporting 
calendar.  

V Ensure that the Disclosure Committee is aware of the scope of events that must be 
immediately reported on Form 8-K.  Note the list of triggering events is expansive.  Note 
also material officer compensation changes and issues may need to be reported. 

V The Disclosure Committee’s duties include: (i) ensuring that procedures are in place that 
are adequate to bring to the attention of the Disclosure Committee all reportable events; 
(ii) reviewing in advance all SEC filings; and (iii) reviewing in advance all press releases 
and other public disclosures.  Consider the desirability of sub-certifications regarding 
SEC disclosures. 

V Advise the Company’s CEO and CFO of their responsibility for designing and monitoring 
the effectiveness of the Company’s disclosure controls and procedures, including 
quarterly evaluations as of the end of each fiscal quarter. 

V Ensure that controls are in place to limit the Company’s interaction with the press and 
financial analysts to specified Company officers. 

V Ensure that procedures are in place to properly announce and hold earnings conference 
calls and to promptly furnish all earnings press releases under cover of Form 8-K.  
Sequence: press release announcing results and access to earnings conference call, 
furnish Form 8-K, hold earnings conference call.  Remind Company spokesman on 
necessity for disclaimer of “forward-looking statements” and website with reconciliations 
of non-GAAP financial measures. 

V Periodically remind the CEO and CFO of their obligation to furnish compliance 
certifications in the Form 10-K and Forms 10-Q.  Ensure that the CEO and CFO carefully 
read all SEC filings in advance of filing. 

V Adopt a disclosure policy and social media policy. 

V If not already in place, advise the Company of the SEC’s requirements relating to 
internal control over financial reporting, including the requirement to establish and 
maintain a recognized control framework and to annually evaluate, and review quarterly, 
the adequacy of the internal controls.  Advise of obligations to disclose material 
weaknesses or changes. Advise the CEO and CFO of the necessity and scope of their 
annual certifications relating to internal controls in the annual report. 



 

 
 

 

 Note requirement of the necessity of outside auditor’s attestation report on internal 
control over financial reporting and coordinate with auditors.  Obtain Audit Committee 
pre-approval of auditor’s services, as necessary. 

V Ensure the Company is aware of the special SEC requirements and prohibitions relating 
to the use, announcement and publication of “non-GAAP” financial measures and the 
need to consult outside counsel with respect thereto. 

 For accelerated filers, post or link to SEC filings on Company website as soon as 
practicable after filing. 

III. INSIDER TRADING 

V The Board of Directors must adopt an insider trading policy.  The Board should consider 
adopting a policy regarding director and employee stock hedging. 

V Circulate to all employees the insider trading memoranda contained in the Public 
Company Compliance Manual, and ascertain that the Company has received back the 
acknowledgment form contained in those materials.  

V Circulate to all directors and executive officers the memorandum contained in the Public 
Company Compliance Manual relating to the “short-swing profits” provisions of Section 
16 of the Exchange Act. 

V Determine that each officer and director has obtained the proper codes to permit 
electronic filing of the Forms 3 and 4. 

V Ascertain that all Company directors and officer have filed with the SEC a Form 3 initial 
report of beneficial ownership, and ascertain that the directors and officers are aware of 
the two-day Form 4 filing requirement relating to other transactions. 

V Establish a pre-clearance procedure with the Company’s CFO or other senior officer 
requiring officers and directors to advise that officer in advance of their intention to 
trade in the Company’s securities and the Company requirement for that officer to pre-
clear any such trades. 

V Obtain from each officer and director a power of attorney running to the Company’s CFO 
and at least one other senior officer authorizing such persons to sign Forms 4 on behalf 
of the director or officer. 

V Ascertain that the Company has procedures in place to post Form 3 and Form 4 filings 
on its website within one day after the SEC filing. Also, all SEC filings should be 
accessible from the Company’s website. 

V Communicate with counsel regarding procedures for Rule 144 opinions.  

IV. MISCELLANEOUS 

 All equity compensation plans, with very limited exceptions require stockholder 
approval.  Material amendments to plans also require stockholder approval. 

V Consider need to establish a Qualified Legal Compliance Committee to receive attorney 
reports of evidence of material violations of law. 

V If necessary, adopt procedures regarding notifications of pension plan blackout periods. 



 

 
 

 

V Consider creation of equity grant date/pricing policy. 

V Consider establishing document retention/destruction program. 

V Send out annual Directors and Officers questionnaires; adopt annual reporting time line. 

V Consider establishing director/officer resignation policy to ensure Form 8-K compliance. 

V Evaluate website for proxy rule technical requirements, anti-fraud issues, Regulation FD 
utility. 

V Consider establishing shareholder engagement policy or committee. 
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ANNUAL EXCHANGE ACT REPORTING CALENDAR 
(SEC REPORTING AND ANNUAL STOCKHOLDERS MEETING) 

(FOR NON-ACCELERATED FILERS) 
 

The following sample annual Exchange Act reporting calendar and time and 
responsibility schedule provides a starting point for creating a checklist tailored to the 
Company. This schedule is meant as an aid in each of: (a) the Exchange Act requirements 
and other federal securities law requirements; (b) state law requirements (the calendar 
assumes a company incorporated in Delaware); (c) the company’s charter, bylaws and 
other governance policies, and board committee charters; and (d) applicable Nasdaq 
standards. For simplicity, the calendar assumes a December 31 fiscal year end and a May 
15th annual meeting date, and that no proposal to be considered at the annual meeting will 
require the filing of a preliminary proxy statement with the SEC. It also assumes the 
Company is not an accelerated filer – if it is an accelerated filer all activities relating to the 
Form 10-K and Forms 10-Q would be subject to shorter deadlines. 

Date Item Resp. 

January Confirm whether the Company is a “smaller reporting 
company”, “accelerated filer” or a “large accelerated filer” 
under SEC rules.  Under SEC rules, a calendar year-end 
company must determine its status based in part on the 
company’s public float as of the last business day of the 
second calendar quarter of the preceding fiscal year. 

Company 

January 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month (Form 4s must be filed with SEC within two 
business days after the transaction requiring reporting on 
Form 4 is executed) 

Company 

January 1 – 5 Meetings of internal reporting teams, including meeting of 
Disclosure Committee regarding, among other things: 
planning for Q4 and year-end earnings release; 10-K and 
proxy season reporting; disclosure/materiality issues 
relating to public disclosures; disclosure controls and 
procedures and internal control over financial reporting; 
and CEO/CFO certifications for 10-K 

Company 

January 2 Distribute D&O Questionnaires relating to annual proxy 
statement and 10-K, and Form 5s 

Company
/Counsel 

January 7 – 14 
(assuming previous 
year’s definitive 
annual proxy 
materials were sent 
out (or made 
electronically 
available) between 
March 28 and April 
4) 
 

Final date Company may file with SEC no-action requests 
regarding Rule 14a-8 of the Exchange Act stockholder 
proposals to be included in annual proxy statement 
(Rule 14a-8 of the Exchange Act requires filing no-action 
requests no later than 80 calendar days prior to filing of 
definitive proxy materials with SEC.) 

Company
/Counsel 

January 7 - 15 Begin closing books and compiling information for 
financial statements and footnotes for Q4 and year-end; 
coordinate with auditors regarding Q4 and year-end 
audit; draft financial statements and footnotes for Q4 and 
year-end; draft Q4 earnings release 

Company
/Auditors 



 

 
 

 

Date Item Resp. 

January 9 - 11 Notify insiders that insiders trading window opens for Q1 
on January 26 
(Generally notify insiders two weeks before quarterly 
earnings release, although timing will depend on 
Company policy.) 

Company 

January 10 - 24 Prepare first draft of annual proxy statement (including 
CD & A, if applicable), proxy card and notice (and, if 
applicable, notice of internet availability) 

Company 

 Determine drafter of performance graph for annual 
report, if applicable 
(Often outside consultant will draft the performance graph 
with assistance from investor relations department.) 
 

Company 

 Prepare first draft of Audit Committee Report 
(Circulate to Audit Committee for review at next Audit 
Committee meeting.) 

Company
/Counsel 

 Prepare first draft of Compensation Committee Report, if 
applicable 
(Circulate to Compensation Committee for review at next 
Compensation Committee meeting.) 

Company
/Counsel 

January 11-15 
(based on third 
week after end of 
quarter 
earnings release) 

Auditors review Q4 financial statements; auditors confirm 
numbers for Q4 press release 

Auditors 

 Distribute Q4 earnings release to counsel for review Company
/Counsel 

January 12 – 17 Planning meeting to review and update business section 
and risk factors in 10-K 

Company
/Counsel 
/Auditors 

 Determine location, time and date of annual meeting Company 

 Select printer(s) for proxy materials, 10-K and annual 
report to stockholders 

Company 

January 12 - 
February 5 

Draft Part I of 10-K Company 

January 14 Query officers and directors regarding securities 
transactions made in prior reporting year for Form 5 
filings relating to securities transactions not disclosed in 
Form 4 filings for prior reporting year 

Company 

January 14 - 15 Disclosure Committee Meeting regarding issues 
relating to Q4 earnings release and disclosure controls 
and procedures and internal control over financial 
reporting relating to 10-K and CEO/CFO certifications 

Company 

January 15 Distribute Q4 earnings release to Audit Committee for 
review 

Company 

 Determine if paper and envelopes should be ordered for 
proxy materials and annual report 

Company 



 

 
 

 

Date Item Resp. 

January 16 
(pursuant to Rule 
14a-4(c) of the 
Exchange Act and 
based on 
Company’s bylaws 
advance notice 
provision providing 
that stockholder 
nominations and 
other proposals 
must be made no 
earlier than 120 
days prior to the 
annual meeting 
date and no later 
than 90 days prior 
to the annual 
meeting date. 
Note: Company’s 
bylaws provisions 
may provide for 
different period) 

First date for receipt of stockholder nominations for 
director and other stockholder proposals to be referenced 
in annual proxy statement pursuant to Company bylaws 
and Rule 14a-4(c) of the Exchange Act, and that may be 
brought before annual meeting 

Company
/Counsel 

January 17 -18 Governance/Nominating Committee Meeting regarding: 
review and recommendation of slate of director 
nominees; review procedures and policies for stockholders 
recommendations of nominees and minimum criteria for 
directors 

Company 

January 17 - 18 Audit Committee Meeting regarding: 
• Q4 and year-end financial results including Q4 

earnings release 

• Receive independence disclosures from Auditors 

• Appointment of independent Auditors (including 
review and applicable preapproval and approval of 
services and fees). 

• Review of Disclosure Committee report relating to 
Q4 and year-end financial results 

• Executive sessions with auditors and management 
separately 

(Should be prior to earnings press release with ample 
time following meeting for legal and accounting review of 
release) 

Company 



 

 
 

 

Date Item Resp. 

January 17 - 18 Board Meeting approving, among other things: 
• Annual meeting date and record date 

• Business to be transacted at the annual meeting 

• Inspectors of election with power of substitution 

• Officers to vote proxies with full power of 
substitution 

• Authorization for the preparation and distribution 
to stockholders of a notice of meeting, proxy card, 
proxy statement, annual report to stockholders, 
10-K, and other materials as may be appropriate 

• Independence of independent directors 

• Slate of director nominees and recommendation of 
slate to stockholders 

Executive session of independent directors 

Company 

January 17 – 18 Compensation Committee Meeting to approve bonuses Company 

January 21-31 Confirm that the date on which notice of the Company’s 
annual meeting will be sent complies with requirements 
under State law and the Company’s Charter and bylaws. 

 

Company 

 Confirm that the record date complies with requirements 
under State law and the Company’s Charter and bylaws. 

 

 

January 23 Release Q4 numbers in earnings release; furnish Item 
2.02 Form 8-K; conference call regarding Q4 and year-
end financial results 
(Make applicable financial information available on 
website and applicable report filing with SEC.  Send 
required number of copies of press release materials to 
applicable exchange/market) 

Company 

January 26 Insiders trading window opens for Q1 
(Often begins on second or third business day following 
quarterly earnings release, although timing will depend on 
Company policy) 

Company 

January 30 Deadline for Real Estate Investment Trusts to send 
written demands to stockholders of record concerning 
their stock ownership. 

• Requirement applies to all classes of equity 
securities.  The threshold for the demand varies, 
depending on how many record owners the REIT 
has: 5%+ holders if 2,000+ record stockholders; 
1%+ if 200 to 2,000 holders; 0.5%+ if less than 
200 holders. 

 



 

 
 

 

Date Item Resp. 

January 31 Send notice to transfer agent, proxy solicitor and printer 
as to: 
• Proxy statement 

• Proxy card 

• Meeting Notice 

• Other proxy statement enclosures, such as Letter 
to Stockholders 

Company
/Counsel 

(*Pursuant to Rule 
14a-16(d)(5), these 
must be ready to go 
“live” upon mailing 
the notice of 
internet 
availability.) 

Begin setting up (1) toll free number, email address and 
website for stockholders to request hard copies of proxy 
materials, Annual Report and form of proxy, and (2) 
mechanisms to exercise proxy via website if using 
e-proxy, or just website for access to proxy statement 
and Annual Report if not using e-proxy.* 

Company 

February 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

February 3 D&O Questionnaires and information relating to Form 5s 
due at Company 

Company 

February 4 Prepare any required Form 5s and Schedule 13G 
amendments  

Company 

Comments due on proxy statement and related 
documents, including Notice of Internet Availability, 
Compensation Committee Report and Audit Committee 
Report; make revisions to such documents 

Counsel/ 
Auditors 

February 5-6 Disclosure Committee Meeting 
regarding review of and issues relating to 10-K and proxy 
statement and disclosure controls and procedures and 
internal control over financial reporting relating to 10-K 
and proxy statement and CEO/CFO certifications 

Company 

February 7 Distribute complete 10-K to Legal Counsel and Auditors 
for initial review 

Company
/Counsel
/Auditors 

February 11 Comments due back to Company from Legal Counsel and 
Auditors on complete 10-K 

Counsel/ 
Auditors 

February 11 - 15 Senior management initial review of 10-K 
(Start tracking all changes) 

Company 

 Hold CEO/CFO 10-K certifications diligence session to, 
among other things, review Disclosure Committee report, 
review disclosure controls and procedures and internal 
control over financial reporting and conduct Q&A with 
business unit managers and other employees 

 

February 12 - 14 Request a listing of participants and an omnibus proxy 
from depositories holding securities of Company in 
common nominee name 

Company 



 

 
 

 

Date Item Resp. 

February 14 Form 5s due at SEC regarding securities transactions 
made in prior reporting year relating to securities 
transactions not disclosed in Form 4 filings for prior 
reporting year; new Schedule 13G reports or 
amendments to existing Schedules 13G due at SEC 
(Form 5s are required to be filed with SEC on or before 
the 45th day following the end of the reporting year; 
Schedule 13G reports or Schedule 13G amendments are 
required to be filed with SEC on or before 45th day 
following end of calendar year) 

Company
/Counsel 

February 14 Send notice to transfer agent, proxy solicitor and printer 
as to: 
• Proxy solicitation timetable 

• Record date 

• Annual meeting date 

• Name and address of financial printer 

• Request for stockholder lists as of the record date 

• Instructions as to ordering and printing of mailing 
and return envelopes and proxy cards, if applicable 

• Confirmation of availability of post office box for 
return of proxies, if applicable 

• Confirmation of quantities to be printed and 
mailed, if applicable 

• Material request cards to be sent to brokers 

Company 

 Notify applicable stock exchange or trading market of 
annual meeting date and record date soon after setting 
such dates, as required, and request confirmation of 
receipt 

Counsel 

 Test toll free number, email address and website for 
stockholders to request hard copies of proxy statement, 
Annual Report and form of proxy, as well as voting 
mechanisms. 

Company 

February 14 - 16 Communicate with banks, brokers, depositories, 
Broadridge, proxy agents and transfer agent, informing 
them of record date and the annual meeting date and 
whether or not they will be requested to forward proxy 
solicitation material to customers; enclose a materials 
request card 
(SEC regulations require that these communications be 
done at least 20 business days prior to the record date – 
transfer agent or proxy solicitor will often assist with this) 

Company 



 

 
 

 

Date Item Resp. 

February 15 
(pursuant to Rule 
14a-4(c) of the 
Exchange Act and 
based on a 
company’s bylaws’ 
advance notice 
provision providing 
that stockholder 
nominations and 
other proposals 
must be made no 
earlier than 120 
days prior to the 
annual meeting 
date and no later 
than 90 days prior 
to the annual 
meeting date. 
Note: Company’s 
bylaws provisions 
may provide for 
different period) 

Final date for receipt of stockholder nominations for 
director or other stockholder proposals to be referenced in 
annual proxy statement pursuant to Company bylaws and 
Rule 14a-4(c) of the Exchange Act, and that may be 
brought before annual meeting 

Company 

February 22 Distribute entire revised 10-K as per senior 
management’s review to Legal Counsel and Auditors for 
review 

Company
/Counsel
/Auditors 

February 27 10-K comments due back to Company from Legal Counsel 
and Auditors 

Counsel/ 
Auditors 

February 27 - 
March 6 

Company must provide stockholders, whose Rule 14a-8 
stockholder proposals will be accompanied by a Board 
Opposition Statement in annual proxy statement, a copy 
of such Board Opposition Statement 
(Generally must be sent to such stockholders 30 calendar 
days prior to distribution of definitive annual proxy 
materials) 

Company
/Counsel 

March 1 Assign annual meeting responsibilities for: 
• Hosts (to direct seating, distribute and collect 

ballots) 

• Welcoming Committee (officers assigned to greet 
stockholders and guests) 

• Arbiters (legal or corporate secretary’s staff who 
will handle difficult questions or complicated 
situations with regard to admission to the meeting) 

• Meeting transcript 

• Coordinate physical layout, audio/visual 
arrangements 

Company 

March 1 Insiders trading “blackout” period begins for Q1 
(Sometimes begins at start of last month of quarter, or 
two weeks prior to month end, although timing will 
depend on Company policy) 

Company 



 

 
 

 

Date Item Resp. 

March 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

March 1- 5 Prepare Board resolutions relating to annual meeting and 
reporting actions (that were not done at January meeting) 
for March 13 Board meeting, together with related Board 
committees’ resolutions 

Company 
Counsel 

March 5 – 7 Distribute proxy materials (notice of internet availability, 
notice of meeting, proxy statement and proxy card) and 
final draft of 10-K and annual report (and in case of the 
Board, other relevant Board materials) to the Board and 
key senior management for review 

Company
/Counsel
/Auditors 

March 12 - 13 Governance/Nominating Committee Meeting/ 
Conference Call to: 
• Recommend Board committee membership 

• Review committee charter and recommend any 
charter changes to Board 

Company 

March 12 - 13 Compensation Committee Meeting to: 
• Approve the Compensation Committee Report for 

inclusion in the proxy statement, if applicable 

• Review committee charter and recommend any 
charter changes to Board 

Company 

March 12 - 13 Audit Committee Meeting to: 
• Review final audited financial statements with the 

Company and Auditors, and recommend audited 
financials for inclusion in 10-K, and review other 
parts of 10-K 

• Review and approve Audit Committee Report for 
proxy statement 

• Discuss issues relating to disclosure and internal 
control over financial reporting, including Auditor 
and management reports (as applicable) 

• Review committee charter and recommend any 
charter changes to Board 

• Meet with auditors and management separately in 
executive session 

Company 



 

 
 

 

Date Item Resp. 

March 12 - 13 Board Meeting to, among other things, and as 
necessary: 
• Approve proxy materials, annual report and  10-K 

in substantially the form presented to Board 

• Review and approve Audit Committee Report for 
proxy statement 

• Appoint Board committee members 

• Designate financial expert(s)  

• Approve any changes to Board committee charters 

• Approve other actions relating to annual meeting 
of stockholders and Board and annual reporting, 
not previously approved 

Executive session 

Company 

 Obtain signature pages and Powers of Attorney from 
Board members for 10-K 

Company 

 Obtain consent from Auditors for filing as an exhibit to 
10-K (if Auditors’ report will be incorporated into other 
filings) 

Company
/Auditors 

March 17 - 18 Send 10-K to printer Company
/Printer 

March 17 – 18 Send annual proxy statement, notice of internet 
availability and proxy card drafts to printer; galleys 
reviewed in subsequent days 

Company
/Printer 

 Send annual report (or 10-K wrap) to printer Company
/Printer 

 Company to confirm timing with intermediaries for March 
29 mailing date of notice of internet availability 

Company 

March 18 - 24 Blueline of proxy card, notice of internet availability and 
annual proxy statement reviewed, and comments, if any, 
to printer, and finalize proxy card, notice of internet 
availability and annual proxy statement and related 
materials 

Company
/Counsel 

 Blueline of complete annual report delivered to Company 
for review 

Company
/Printer 

 Transfer agent ships preaddressed proxy cards to printer Company
/Transfer 
Agent 

March 23 - 28 Hold CEO/CFO 10-K certifications diligence session with 
Disclosure Committee to review 10-K, review disclosure 
controls and procedures and internal control over financial 
reporting and conduct Q&A with business unit managers 
and other employees; obtain 10-K CEO and CFO 
certifications and applicable subcertifications 

Company 



 

 
 

 

Date Item Resp. 

March 24 - 29 Printer sends printed proxy materials to transfer agent 
and printer sends annual reports to transfer agent 
(Note:  Because SEC allows proxy materials and annual 
reports to be posted on a website instead of mailing, 
subject to the mailing of a notice of internet availability, if 
company uses this model, it will need to adjust printing 
order) 

Company
/Printer/ 
Transfer 
Agent 

March 26 Record Date 
(Depending on Company bylaws and state law, generally 
between 10 days and 60 days prior to the annual meeting 
date) 

Company 

March 22 (at least 
five business days 
before mailing date) 

Company to send intermediaries completed quantities of 
necessary materials for March 29 mailing date of notice of 
internet availability. 

 

March 29 File 10-K with SEC 
(SEC regulations require that 10-K be filed within 90 days 
of end of reporting year; however, is shorter for 
accelerated and large accelerated filers.)  

Company 

March 29 - 
April 5 

File definitive proxy materials with, and send copies of 
annual report to stockholders to, SEC 
(Copies of the definitive proxy statement, notice of 
internet availability and proxy card and any other 
solicitation materials must be filed with SEC via EDGAR 
not later than the date such materials are first sent to 
stockholders.) 
(Seven hard copies of the annual report shall be mailed to 
SEC not later than the date on which the report is first 
sent or given to stockholders or the date on which 
preliminary copies (or definitive copies, if preliminary 
filing was not required) of the proxy materials are filed 
with SEC pursuant to Rule 14a-6(a), whichever date is 
later. Send required number of copies to applicable 
exchange/market) 

Company
/Counsel
/Printer 

(if company is using 
notice and access 
model, must be at 
least 40 days before 
meeting, preferably 
45 to leave a 
cushion) 

Mail proxy cards and proxy statements (or mail notice of 
internet availability) to all stockholders; each proxy 
statement must be accompanied or preceded by an 
annual report to the stockholders which needs to include 
audited financial statements 
(Written notice of any meeting shall be given not less 
than 10 nor more than 60 days before the date of the 
annual meeting to each stockholder entitled to vote at 
such meeting. Mailing/internet posting must occur at least 
20 to 30 days before annual meeting to timely receive 
brokers’ votes) 
(Notice of internet availability must be sent in paper 
unless stockholders have given affirmative consent to 
electronic delivery.) 
(Notice of internet availability may not be sent with the 
proxy card or any other stockholder communications and 
it may not include any additional information other than 
as required by state law). 

Transfer 
Agent 

 Distribute proxy statement and annual report to option 
holders and other applicable benefit plan participants 

Company
/Transfer 
Agent 



 

 
 

 

Date Item Resp. 

(Pursuant to Rule 
14a-16(b)(4), no 
later than the 
mailing date) 

Proxy materials, including the Annual Report, must be 
posted on the Company’s website (or that of a third party, 
but linking to EDGAR is insufficient) 

Proxy materials as posted must be in a format 
“convenient for both reading online and printing on paper” 
and must be easily searchable.  This may require posting 
the proxy materials in more than one format.  If a 
separate reader or plug-in is required, a link to the 
required software must be available on the same 
webpage. 

The website reference in the notice of internet availability 
must be to a specific page (not a home page), and must 
not be to the SEC’s EDGAR website. 

If the Company is using notice and access model, the 
website must be ready to provide a means for 
stockholders to electronically execute a proxy. 

Company 

March 31 End of Q1  

April – 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

April 8 – 10 Notify insiders that insiders trading window opens for Q2 
on April 2 
(Generally notify insiders two weeks before quarterly 
earnings release, although timing will depend on 
Company policy) 

Company 

(Pursuant to Rule 
14a-16(h), if proxy 
card is sent within 
ten calendar days of 
sending notice of 
internet availability, 
it must be 
accompanied by the 
proxy statement 
and Annual Report.  
After ten calendar 
days, a proxy card 
may be sent to 
stockholders with 
only a notice of 
internet availability 
either electronically 
or as a hard copy.) 

Optional: follow up proxy card may be sent to 
stockholders. 

 



 

 
 

 

Date Item Resp. 

April 8 – 12 Complete annual meeting arrangements for preparation 
of: 
• Ballots 

• Programs 

• Agenda 

• Meeting script 

• Q&A Book 

• Registration cards 

• Inspectors’ reports 

Company
/Counsel 

April 8 – 12 Draft financial statements and footnotes for Q1 Company
/Auditors 

 Draft Q1 press release Company 

April 12 – 15 Auditors review Q1 financial statements;  Auditors 
confirm numbers for Q1 release 

Auditors 

 Distribute Q1 press release to Legal Counsel for review Company
/Counsel 

April 13 – 16 Prepare and submit periodic reports on proxy returns to 
management; determine if another proxy mailing is 
required 

Company
/Transfer 
Agent/ 
Proxy 
Solicitor 

April 16 Disclosure Committee Meeting 
regarding issues relating to Q1 earnings release and 
disclosure controls and procedures and internal control 
over financial reporting relating to 10-Q for Q1 and 
CEO/CFO certifications 

Company 

April 17 Distribute Q1 press release to Audit Committee 
 

Company 

 Legal and accounting review of Q1 press release Counsel/ 
Auditors 

April 18 Audit Committee Meeting/Conference Call 
regarding Q1 financial results and review of Disclosure 
Committee report relating to Q1; executive sessions 

Company 

April 22 Release Q1 numbers in earnings release; furnish Form 8-
K; conference call regarding Q1 financial results 
(Make applicable financial information available on 
website and applicable report filing with SEC.  Send 
required number of copies of press release materials to 
applicable exchange/market) 

Company 

April 23 Deliver certificate of mailing of proxy materials or notice 
of internet availability, as applicable, to the Company. 

Transfer 
Agent 



 

 
 

 

Date Item Resp. 

April 22 – 26 Review annual meeting script, speeches, audio/visual 
requirements, microphone requirements, catering 
arrangements, displays, parking requirements, security, 
procedure for checking in stockholders, coordination with 
news media and analysts, and availability of tape recorder 
or public stenographer (as desired) 

Company
/Counsel 

April 23 - 
May 7 

Draft and review 10-Q for Q1 Company
/Counsel
/Auditors 

April 25 Insiders trading window opens for Q2 
(Often begins on second or third business day following 
quarterly earnings release, although timing will depend on 
Company policy) 

Company 

April 25 - 
May 1 

If desirable, begin contacting by telephone those major 
stockholders who have not responded to proxy solicitation 

Company
/Transfer 
Agent/ 
Proxy 
Solicitor 

 Confirm attendance of Legal Counsel and Auditors at 
annual meeting 

Company 

May 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

May 4 Have stockholder list open for examination 
(The officer (usually the corporate secretary) in charge of 
the stock ledger shall prepare and make available, at 
least 10 days before every annual meeting, a complete 
list of the stockholders entitled to vote at such meeting. 
Such list shall be open to examination by any stockholder 
at the meeting place and during ordinary business hours, 
for at least 10 days prior to the meeting at corporate 
headquarters. It shall also be produced and kept at the 
time and place of the meeting during the whole time 
thereof. The specifics and availability will depend on 
Company bylaws and state requirements) 

Company
/Transfer 
Agent 

May 7 – 8 Hold CEO/CFO 10-Q certifications diligence session with 
Disclosure Committee to review 10-Q, review disclosure 
controls and procedures and internal control over financial 
reporting and conduct Q&A with business unit managers 
and other employees; obtain CEO and CFO certifications 
and applicable subcertifications 

Company 

May 9 Distribute 10-Q for Q1 to Audit Committee Company 

May 11 Audit Committee Meeting/Conference Call regarding 
10-Q for Q1 

Company 

May 12 – 14 File 10-Q for Q1 with SEC 
(SEC regulations require that 10-Q be filed within 45 days 
of end of reporting quarter; however, deadline is shorter 
for accelerated and large accelerated filers.) 

Company 



 

 
 

 

Date Item Resp. 

May 13 Prepare and review meeting admission guidelines, 
“disruptive person” guidelines, proxy acceptance 
guidelines and any other applicable guidelines for annual 
meeting 

Company
/Counsel 

 Senior management briefing regarding 
annual meeting 

Company 

 Final revisions to management reports to be made at 
annual meeting and any accompanying slide 
presentations 

Company 

 Set up annual meeting headquarters at meeting site; 
rehearsals and final briefings 

Company 

May 14 -16 Annual meeting of Board of Directors to: 
• Appoint officers 

• Reconstitute committees 

• Set Board compensation 

Company 

Annual Board Committee and Independent Director 
Meetings 

Company 

May 15 Annual Meeting of Stockholders 
(elections inspector submits oath) 
(Notify applicable exchange/market of any changes in 
directors or executive officers as required) 

Company
/Transfer 
Agent 

May 19 File Form 8-K with annual meeting results (SEC rules 
require within 4 business days after meeting) 

Company
/Counsel 

May 31 File Form SD (if necessary) Company
/Counsel 

June 1 Insiders trading “blackout” period begins 
(Sometimes begins at start of last month of quarter, or 
two weeks prior to month end, although timing will 
depend on Company policy) 

Company 

June 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

June 30 End of Q2  

July 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

July 8 -10 Notify insiders that insiders trading window opens for Q3 
on July 25 
(Generally notify insiders two weeks before quarterly 
earnings release, although timing will depend on 
Company policy) 

Company 



 

 
 

 

Date Item Resp. 

July 8 -12 Draft financial statements and footnotes for Q2 Company
/Auditors 

 Draft Q2 press release Company
/Counsel 

July 12 -14 Auditors review Q2 financial statements; Auditors confirm 
numbers for Q2 earnings release 

Auditors 

 Distribute press release to counsel for review Company
/Counsel 

July 15 Disclosure Committee Meeting regarding issues 
relating to Q2 earnings release and disclosure controls 
and procedures and internal control over financial 
reporting relating to 10-Q for Q2 and CEO/CFO 
certifications 

Company 

July 16 Distribute Q2 press release to Audit Committee Company 

 Legal and accounting review of Q2 earnings release Counsel/ 
Auditors 

July 18 – 20 Audit Committee Meeting/Conference Call regarding 
Q2 financial results and review of Disclosure Committee 
report relating to Q2; executive session 

Company 

July 19 Board Meeting; executive session Company 

July 22 – 23 Release Q2 numbers in earnings release; furnish Form 8-
K; conference call regarding Q2 financial results 
(Make applicable financial information available on 
Website and applicable report filing with SEC. Send 
required number of copies of press release materials to 
applicable exchange/market) 

Company 

July 24 - 
August 7 

Draft and review 10-Q for Q2 Company
/Counsel
/Auditors 

July 25 – 26 Insiders trading window opens for Q3 
(Often begins on second or third business day following 
quarterly earnings release, although timing will depend on 
Company policy) 

Company 

August 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

August 7-8 Hold CEO/CFO 10-Q certifications diligence session with 
Disclosure Committee to review 10-Q, review disclosure 
controls and procedures and internal control over financial 
reporting and conduct Q&A with business unit managers 
and other employees; obtain CEO and CFO certifications 
and applicable subcertifications 

Company 

August 9 Distribute 10-Q for Q2 to Audit Committee Company 

August 11 Audit Committee Meeting/Conference Call regarding 
10-Q for Q2 

Company 



 

 
 

 

Date Item Resp. 

August 12 -14 File 10-Q (including, if necessary, notice requirements 
regarding stockholder proposals for next year’s proxy, 
and stockholder election results) for Q2 with SEC 
(SEC regulations require that 10-Q be filed within 45 days 
of end of reporting quarter; however, deadline is shorter 
for accelerated and large accelerated filers.)  

Company 

September 1 Insiders trading “blackout” period begins 
(Sometimes begins at start of last month of quarter, or 
two weeks prior to month end, although timing will 
depend on Company policy) 

Company 

September 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must-be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

September 20 Board Meeting Company 

September 30 End of Q3  

October 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

October 8 -10 Notify insiders that insiders trading window opens for Q4 
on October 25 
(Generally notify insiders two weeks before quarterly 
earnings release, although timing will depend on 
Company policy) 

Company 

October 8 -12 Draft financial statements and footnotes for Q3 Company
/Auditors 

 Draft Q3 press release Company 

October 12 -14 Auditors review Q3 financial statements; Auditors confirm 
numbers for Q3 earnings release 

Auditors 

 Distribute Q3 earnings release to Legal Counsel for review Company
/Counsel 

October 15 Disclosure Committee Meeting regarding issues 
relating to Q3 earnings release and disclosure controls 
and procedures and internal control over financial 
reporting relating to 10-Q for Q3 and CEO/CFO 
certifications 

Company 

October 16 Distribute Q3 earnings release to Audit Committee Company 

 Legal and accounting review of Q3 earnings release Counsel/ 
Auditors 



 

 
 

 

Date Item Resp. 

October 17 Audit Committee Meeting/Conference Call regarding 
Q3 financial results and review of Disclosure Committee 
report relating to Q3; executive sessions 

Company 

October 22 Release Q3 numbers in earnings release; furnish Form 8-
K; conference call regarding Q3 financial results 
(Make applicable financial information available on 
Website and applicable report filing with SEC. Send 
required number of copies of press release materials to 
applicable exchange/market) 

Company 

October 23 - 
November 7 

Draft and review 10-Q for Q3 Company
/Counsel
/Auditors 

October 25 Insiders trading window opens for Q4 
(Often begins on second or third business day following 
quarterly earnings release, although timing will depend on 
Company policy) 

Company 

November-
December 

If distributing proxy materials using notice and access 
model: 
 

• Review SEC confidentiality requirements applicable 
to website anonymity and use of electronic email 
addresses; 

• Review website bandwidth, security and related 
issues; 

• Consider “user friendliness” design issues for 
website and documents to be posted on the 
website; and 

• Evaluate voting considerations, including retail vs. 
institutional ownership, past voting patterns and 
participation rates, and potential effects on 
quorum and on any required majority votes. 

Review requirements for contents and delivery method for 
notice of the annual meeting under state corporate law 
and the company’s charter and bylaws.   

 

November 1 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 

• (Form 4s must be filed with SEC within two 
business days after the transaction requiring 
reporting on Form 4 is executed) 

Company 

November 8 - 9 Hold CEO/CFO 10-Q certifications diligence session with 
Disclosure Committee to review 10-Q, review disclosure 
controls and procedures and internal control over financial 
reporting and conduct Q&A with business unit managers 
and other employees; obtain CEO and CFO certifications 
and applicable subcertifications 

Company 

November 9 Distribute 10-Q for Q3 to Audit Committee Company 

November 11 Audit Committee Meeting/Conference Call 
regarding 10-Q for Q3 

Company 

November 11 Compensation Committee Meeting to determine or 
recommend annual CEO and executive officer 
compensation for the coming year 

 



 

 
 

 

Date Item Resp. 

November 12 -14 File 10-Q for Q3 with SEC 
(SEC regulations require that 10-Q be filed within 45 days 
of reporting quarter; however, deadline is shorter for 
accelerated and large accelerated filers.) 

Company 

November 14 Board Meeting; Executive Session Company 

November 29 - 
December 6 
(assuming 
previous years’ 
definitive annual 
proxy materials 
were sent out 
between March 28 
and April 4) 

Final date for receipt of Rule 14a-8 stockholder proposals 
to be included in annual meeting proxy statement for 
upcoming year 
(Rule 14a-8 of the Exchange Act generally requires that 
stockholder proposals be received by Company at 
corporate headquarters no later than 120 days prior to 
the date of distribution of previous year’s proxy materials 
if upcoming annual meeting is scheduled to be held within 
30 days of previous year’s annual meeting; if not, then 
the last day for 14a-8 stockholder proposals is a 
“reasonable” time before printing proxy materials for 
upcoming annual meeting) 

Company 

December or early 
January 

Determine whether the Company or any intermediaries 
will use SEC “householding” rules.  Confirm that the 
following conditions will be satisfied (state laws may 
impose additional conditions on householding): 
 

• Express or implied consent requirements of SEC 
rules; 

• State law, charter and by-law requirements 
concerning giving written notice of stockholder 
meetings to each stockholder; 

• Each record stockholder will receive a separate 
proxy card, and that each beneficial holder will 
receive a separate form of voting instructions; and 

The annual report and proxy statement will accompany or 
precede the proxy cards and/or forms of voting 
instructions. 

 

December 1 • Send out time and responsibility schedule for next 
year’s annual proxy statement and annual 
reporting season to management, Legal Counsel 
and Auditors 

Company 

December 1 Insiders trading “blackout” period begins 
(Sometimes begins at start of last month of quarter, or 
two weeks prior to month end, although timing will 
depend on Company policy) 

Company 

December 31 Send reminder to officers and directors to give prior 
notice to and obtain preclearance from Company with 
respect to securities transactions to be made during next 
month 
(Form 4s must be filed with SEC within two business days 
after the transaction requiring reporting on Form 4 is 
executed) 

Company 

December 31 End of Q4 and reporting year  
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MEMORANDUM 

 
To: Directors, Executive Officers and 10% Stockholders of Xyz, Inc. 

From:  

Date:  

Re: Insider Reporting and Liability for Short-Swing Trading 

 
All directors, executive officers and 10% stockholders (“Insiders”) of Xyz, Inc. (“the 

“Company”) are subject to the reporting and insider trading provisions of Section 16 
(“Section 16”) of the Securities Exchange Act of 1934 (the “Exchange Act”). This 
memorandum is intended to explain certain of your obligations under Section 16. 

1. Overview. 

Section 16 is intended to prevent unfair use of inside information and discourage 
speculative trading by Insiders by requiring them to report holdings and transactions in the 
Company’s securities (under Section 16(a)).  In addition, Section 16 also requires Insiders 
to pay over to the Company any “profits” realized from any purchase and sale (or any sale 
and purchase) of Company securities within a six-month period (under Section 16(b)).  
Under Section 16(c), Insiders are precluded from making short sales (sales of shares they 
do not own at the time of the sale) of the Company’s securities. 

Federal legislation has given the Securities and Exchange Commission (the “SEC”) 
and courts far greater powers in sanctioning and imposing penalties for violations of the 
federal securities laws.  In addition, the SEC requires that the Company disclose in its 
annual proxy statement the names of Insiders who have failed to make required Section 16 
filings on a timely basis, and also to note the existence of such disclosure on the cover of its 
annual report on Form 10-K. 

The rules under Section 16 are complex and contain a number of “gray” areas and 
potential traps for the unwary. You should consult with counsel before engaging in any 
transactions in the Company’s securities, particularly transactions involving “derivative” 
securities (such as options or warrants). 

2. Your Reporting Obligations. 

Section 16 requires you to file an initial statement of beneficial ownership of the 
Company’s securities on Form 3 at the time that you become subject to Section 16 (when 
you become an Insider), as well as periodic statements reflecting changes in beneficial 
ownership of the Company’s securities.  Most changes in beneficial ownership (as defined 
below) must be reported.  When you report and on what form you report depends on the 
type of transaction, and sometimes on whether or not you wish to report earlier than 
required.  There are several relevant times when filings are required: 

(a) An initial statement of beneficial ownership of equity securities on 
Form 3 must be filed by the date that the registration statement for the Company’s 
initial public offering becomes effective or, thereafter, within 10 days of the date a 
person becomes an Insider; 
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(b) most transactions must be reported on a Form 4 by the end (i.e., 
before 10 p.m. EST) of the 2nd business day following the date of the transaction; 

(c) all other reportable transactions and holdings must be reported on 
Form 5 within 45 days of the Company’s fiscal year end, unless you voluntarily 
report the transaction or holding earlier on Form 4. 

Certain transactions need not be separately reported (although their effect on an 
Insider’s holdings will ultimately be reflected). 

Most transactions trigger an immediate Form 4 filing requirement, including generally 
many which may be matched to result in short-swing liability under Section 16(b).  For 
example, the exercise of a stock option is, in most cases, exempt from Section 16(b) 
matching and therefore the exercise is not a transaction that may be matched against 
another transaction.  However, because the decision by an Insider to exercise an option is 
deemed to be of interest to the marketplace, option exercises trigger an immediate filing on 
Form 4.  As a practical matter, this means that only gifts, very small acquisitions and a few 
other specific transactions are reportable on Form 5.   

Attached to this memo is a table of typical transactions you may encounter and when 
you must report them.  Even though reporting of some transactions may be deferred, it is 
advisable to report all reportable transactions on a Form 4 at the time of the transaction 
because (i) it is possible that you may not recall the transaction when it is time to file the 
Form 5, and (ii) earlier reports may be required due to the timing of events.  If you file a 
Form 4 for every reportable transaction, you will not be required to file a Form 5 at the end 
of the Company’s fiscal year.  The table is intended to assist you with your preparation of 
Forms 4 and 5, but is not in any way intended to replace the advice of your personal 
attorney or advisor, with whom you should always consult before making any conclusions 
regarding your reporting obligations arising out of any transaction, including those listed in 
the chart. 

3. How to Complete and File Forms. 

(a) Completion of Forms.  When you fill out the forms, read the instructions 
carefully to be sure that you have provided all of the information required, including the 
proper transaction codes.   

For purposes of the information as to holdings and transactions required by the 
forms, your “beneficial ownership” in equity securities is defined to mean a direct or indirect 
pecuniary interest (i.e., ability to profit from purchases and sales) in securities.  In 
determining the existence of a pecuniary interest which must be reported, there is a 
presumption that a person has a pecuniary interest in securities held by members of his or 
her immediate family if they share the same household.  You are generally deemed to have 
a pecuniary interest in any shares held by your children through college and until they set 
up independent households.  A person also is deemed to have a pecuniary interest in any 
securities that can be acquired on the exercise or conversion of any options, warrants, 
convertible securities or other “derivative securities,” whether or not presently exercisable, 
held by them.  A person may also be held to be the beneficial owner of securities registered 
in the name of a partnership, corporation, trust or other entity over which he or she has a 
controlling influence.  Finally, special rules exist for fiduciaries and beneficiaries of trusts 
and general partners of partnerships. 
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Forms 4 and 5 contain an “exit” box, which may be checked when you cease to be 
an Insider.  Note, however, that you would still be required to report a transaction after you 
cease to be an executive officer or director, if the transaction (such as a sale) “matches” 
with any transaction (such as a non-exempt purchase) while you were an executive officer 
or director. 

 (b) Electronic Filing and Website Posting.  In order to file a Form 3, 4 or 5 
with the SEC, you must have “CIK” and “CCC” numbers which are used to access the SEC’s 
“EDGAR” system.  These numbers can be obtained, usually within one or two days by 
electronically filing a short application called a Form ID (see 
www.sec.gov/about/forms/formid.pdf) followed up by a notarized fax of the application.  If 
you have questions about obtaining EDGAR identification numbers, the Company or its 
counsel can assist you or go to the SEC’s EDGAR filer management website at www. 
filermanagement.edgarfiling.sec.gov.  These numbers are unique to the individual filer and 
can be used to make filings by an Insider with respect to other companies for which he or 
she may serve as an insider.  Each Insider should check with any such other companies to 
make sure they don’t already have EDGAR identification numbers. 

Once an Insider has EDGAR identification numbers, he or she must electronically file 
each Form 3, 4 or 5 through the SEC’s website (see www.onlineforms.edgarfiling.sec.gov), 
with the Company’s or counsel’s assistance, or through a third party service provider that 
handles Section 16 filings.  Electronic SEC filing will also be deemed delivery to Nasdaq. 

A manually executed hard copy of the filing must be retained for at least five years.  
In addition, simultaneously with filing, a copy must be sent to the Company.  The Company 
is required to post all Section 16 filings on its website by the business day after filing. 

 (c) Disclaimer of Beneficial Ownership.  When there is doubt as to your 
beneficial ownership of securities, you should report such securities as being beneficially 
owned.  Such report will not amount to an admission of beneficial ownership if accompanied 
by a disclaimer of beneficial ownership.  If you wish to disclaim beneficial ownership of 
securities, you should make the disclaimer on your Form 3 and also in any Form 4 or 5 
(discussed below) which you may subsequently file.  An appropriate form of disclaimer is as 
follows: 

The undersigned disclaims beneficial ownership of the securities indicated, 
and the reporting herein of such securities shall not be construed as an 
admission that the undersigned is the beneficial owner thereof for purposes of 
Section 16 or for any other purpose. 

 (d) When Due.  Form 3s are due on the date the Company goes public or, 
thereafter, within 10 days of the date a person becomes an Insider. 

Forms 4 (other than voluntary filings) must be filed on or before 10 p.m. EST on the 
2nd business day after the date on which the reportable transaction occurred.  A voluntary 
Form 4 may be filed at any time.  In certain limited circumstances where an Insider would 
otherwise have not been aware of the trade (such as under a so-called “10b5-1” trading 
plan or under a benefit plan where an administrator executes the transaction), additional 
time (up to 3 days) may be available. 

Form 5 is due within 45 days after the end of the Company’s fiscal year.  If any 
transactions should have been reported earlier, the delinquent reports of those transactions 
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must be included in the Form 5 and a special box must be checked indicating that reporting 
delinquencies have occurred.  If all holdings and transactions have previously been 
reported, no Form 5 need be filed.   

If the due date falls on a weekend or a national holiday, you have until the next 
business day to get the form to the SEC. 

 (e) Power of Attorney.  A form may be executed using a power of attorney 
provided that a copy of the power of attorney is filed with the SEC (and a manually signed 
copy is retained for 5 years). 

4. The Importance of Accurate and Timely Reporting. 

Correct and timely reporting to the SEC is imperative.  The Company is required 
each year to disclose to the public in its proxy statement the name of any Insider who has 
not met his or her SEC reporting obligations in a timely manner, even if a report was late by 
just one day.  The existence of such disclosure will also be flagged on the cover of the 
Company’s annual report on Form 10-K.  This would be embarrassing to you and the 
Company and possibly costly to you.  The SEC has expressed its intention to use this 
information to take action under federal legislation that gives the SEC and courts new 
sanctions for violations of federal securities laws. 

5. Avoiding Short-Swing Liability. 

In addition to making complete and timely reports under Section 16(a), you must 
also be careful to plan transactions to avoid short-swing liability under Section 16(b).  
Section 16(b) is designed to discourage trading on inside information, and presumes that 
certain people inevitably benefit from their “insider” status.  Under Section 16(b), any 
purchase and sale, or sale and purchase, of a company’s securities by a company Insider 
made during any given six-month period will be matched.  Any “profit”, whether inadvertent 
or intentional, realized by matching a purchase and sale within a six-month period is 
recoverable by the Company.  If the Company fails to recover such profit, any stockholder 
of the Company may sue to recover it on behalf of the Company.  Forms 3, 4 and 5 filed 
with the SEC are publicly available on the internet and are routinely monitored by attorneys 
who make their living by threatening to file Section 16(b) suits on behalf of stockholders.  
In the event of a violation of Section 16(b) by an Insider, these attorneys are generally able 
to compel the Company and/or the offending Insider to pay their fees and expenses if the 
Company had not acted to obtain restitution of the deemed “profit” from the Insider prior to 
receiving a communication from the attorney. 

Unlike other provisions in the federal securities laws, intent to take unfair advantage 
of non-public information is not required for recovery under Section 16(b).  In other words, 
transactions in the Company’s securities within six months of one another can lead to 
recovery of profits irrespective of the reasons for or purposes of the transaction. 

Except in the case of options and other derivative securities (for which there is a 
special rule for calculating profits), transactions are paired with mechanical rigidity so as to 
match the lowest purchase price with the highest sale price, thus squeezing out the 
maximum amount of “profit.”  Thus, although you may have realized an economic loss, you 
may be treated for Section 16(b) purposes as having realized a “profit.” 
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Attached to this memo is a table of typical transactions and how they would be 
treated.  It does not matter for Section 16(b) purposes whether the purchase or sale comes 
first.  It makes no difference that the particular shares sold happen to be shares you have 
held more than six months, since it is not necessary for the same shares to be involved in 
each of the “matched” transactions.  The rules apply not only to your individual transactions 
but also to transactions engaged in by others if you are deemed to have a pecuniary 
interest in their shares.  Thus, a purchase by you could be matched with a sale of shares by 
your spouse.  Public and private transactions also can be matched.  In the case of officers 
and directors, transactions occurring while you are an Insider may be matched with 
transactions after you cease to be an Insider.  A 10% beneficial owner must, however, be a 
10% beneficial owner at both the time of purchase and the time of sale to trigger Section 
16(b) matching liability. 

The purchase and sale of securities that are convertible into or exercisable for the 
purchase of shares of Common Stock may be matched either against the sale and purchase 
of other securities which are so convertible or the sale and purchase of shares of Common 
Stock.  For example, a sale of warrants to acquire Common Stock might be matched either 
against a purchase of convertible securities or a purchase of Common Stock within six 
months before or after such sale.  The acquisition of warrants or convertible securities will 
also generally be treated as an acquisition of the underlying equity security, but the 
exercise of such warrant or conversion of such convertible securities will not be treated as a 
matchable purchase. 

Any acquisition by an officer or director (but not a 10% holder) from the Company, 
or any disposition by an officer or director to the Company, is exempt from matching if 
approved in advance by the Board of Directors or a properly constituted committee of the 
Board.  Thus, neither the grant nor the exercise of an option issued under the Company’s 
stock option plans will generally be treated as a matchable “purchase” for purposes of 
Section 16(b).  Acquisitions of Common Stock under the Company’s employee stock 
purchase plans will not generally be treated as matchable purchases for purposes of Section 
16(b).  If the officer or director elects to pay the exercise price (and/or any tax withholding 
obligations) by withholding option shares or tendering previously held shares to the 
Company, the disposition of such shares will likewise be exempt from matching if properly 
approved in advance.  However, the sale of shares by a broker to pay the exercise price 
and/or tax withholding would be treated as a matchable “sale” for purposes of 
Section 16(b). 

In short, Section 16 contains many traps for the unwary.  Thus, it is imperative that 
you consult with a knowledgeable adviser before executing any transactions. 

6. Short Sales. 

In general, Section 16(c) of the Exchange Act makes it unlawful for an Insider to 
make “short sales” or “sales against the box” when the securities sold are not delivered 
within the time periods set forth in Section 16(c).  A “short sale” is any sale of a security 
which the seller does not own or any sale which is consummated by the delivery of a 
security borrowed by, or for the account of, the seller.  A “sale against the box” is the type 
of short sale in which the seller actually owns sufficient shares to make delivery but chooses 
to borrow shares to cover the sale.  The seller subsequently can either buy securities or use 
his own securities to repay the lender to complete the transaction.   
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7. Avoiding Liability Under Other Insider Trading Rules. 

As discussed above, Section 16 is based on a presumption that certain people 
inevitably benefit from their access to inside information.  Insiders should not forget that 
the Securities Exchange Act also prohibits the actual use of inside information, whether or 
not this involves six-month matching of purchase and sale transactions.  In addition to the 
direct liability of Insiders for insider trading violations, companies and their directors and 
officers may also be legally liable for failing to prevent such violations by company 
personnel.  In light of this potential indirect liability, and the severity of possible sanctions 
both to you and to the Company for insider trading violations, the Company’s policies and 
procedures set forth in its insider trading policy statement should be observed at all times. 

8. Conclusion. 

Remember that it is your responsibility to meet Section 16(a) reporting obligations 
and to avoid Section 16(b) short-swing profit liability.  You should obtain assistance from 
your personal attorney or adviser prior to executing any transactions to avoid liability, 
determine what your reporting obligations are and to complete the necessary filings.  While 
the primary responsibility for Section 16 compliance remains with you, your compliance is 
extremely important to the Company.  The Company’s Section 16 compliance officer can 
provide you with the necessary forms and their instructions. 



 

 
 
 

MATCHING AND REPORTING UNDER SECTION 16 RULES 
 

Event Report on Form 4 
(due by 2nd business 
day after event) 

Report on Form 5 
(due within 45 days 
of end of fiscal year) 

Not Required to be 
Reported (3) 

Grant to officer or 
director under 
Company’s stock 
option plan 

Exempt (1)(2) 
Code A 

  

Exercise of option Exempt acquisition of 
common stock and 
exempt disposition of 
option 
Code M 

  

Cashless option 
exercise by officer or 
director through 
Issuer (by 
withholding shares or 
delivering previously 
held shares) 

Exempt acquisition 
(of gross shares) 
Code M and exempt 
disposition (of shares 
tendered) Code F (1) 

  

Cashless option 
exercise through 
broker 

Exempt acquisition 
(of gross shares) 
Code M 
Matchable sale (of 
shares sold) Code S 

  

Expiration of option 
for no value 

  Exempt disposition 

Acquisition under 
Company’s employee 
stock purchase plan 

  Exempt acquisition 

Exercise of warrant Exempt acquisition of 
common stock, and 
exempt disposition of 
warrant 
Code X 
 

  

Conversion of 
preferred stock 

Exempt acquisition of 
common stock and 
exempt disposition of 
preferred 
Code C 

  

Stock dividend   Exempt acquisition 

Transfer pursuant to 
domestic relations 
order 

  Exempt acquisition 
or disposition 

Distribution from 
limited partnership to 
general partner 

  Exempt change in 
form of beneficial 
ownership 

Distribution from 
limited partnership to 
limited partner 

Matchable purchase 
Code J 
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Event Report on Form 4 
(due by 2nd business 
day after event) 

Report on Form 5 
(due within 45 days 
of end of fiscal year) 

Not Required to be 
Reported (3) 

Other acquisition 
from issuer, including 
receipt of securities 
in merger 

Matchable purchase, 
if by 10% holder 
 
Code P 
Exempt acquisition, if 
by director or officer 
(1) 
Code A 

  

Acquisition from 
someone other than 
issuer 

Matchable purchase 
Code P 

  

Sale to issuer or 
tender in connection 
with merger into 
another company 

Matchable sale, if by 
10% 
holder                   
Code S 
Exempt disposition, if 
by officer or director 
(1) 
Code D 

  

Sale to someone 
other than issuer 

Matchable sale 
Code S 

  

Gift  Exempt 
Code G 

 

(1) Assuming that the specific approval of the transaction required by Rule 16b-3 has 
been obtained or, in the case of an acquisition, the security is held at least six months or 
certain approvals are obtained. 

(2) The grant must be reported at the time of exercise, if not already reported. 

(3) Transactions that are not required to be reported as separate line items must be 
reflected in end-of-period holdings.  Insiders may choose to indicate, by a footnote, that the 
report reflects the results of transactions which are not required to be itemized. 
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Public Company Compliance Manual 
 

Exhibit D 
 

Internal Control Over Financial Reporting Compliance Dates 
 
 

 
 



 

 
 
 

 
 

Accelerated Filer Status 

Compliance Dates Regarding the Internal Control Over Financial 
Reporting Requirements 

Management's Report Auditor's Attestation 

Newly Public Company Second Annual Report 
Second Annual Report (unless 
continue as Non-accelerated Filer) 

Large Accelerated Filer OR 
Accelerated Filer  

Required annually Required annually 

Non-accelerated Filer  Required annually Exempt 

Emerging growth company 
Same as applicable 
category above 

Exempt 
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Exhibit E 
 

Memorandum on Implementing Procedures  
Designed to Prevent Insider Trading 
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PRIVILEGED AND CONFIDENTIAL 
NOT TO BE REPRODUCED AND NOT TO BE RE-DISTRIBUTED 

OUTSIDE OF XYZ, INC. 
 

MEMORANDUM 
 
To: The Officers and Directors of Xyz, Inc. (the “Company”) 

From:  

Date:  

Re: Implementing Procedures Designed to Prevent Insider Trading and  
Selective Disclosure of Material Non-Public Information 

 
Section 10(b) of the Securities Exchange Act of 1934 generally prohibits trading on 

the basis of undisclosed material information.  Under the Insider Trading and Securities 
Fraud Enforcement Act of 1988 (the “Insider Trading Act”), criminal fines and sentences and 
civil penalties can be assessed against individuals who trade on or “tip” inside information.  
The SEC may also impose a civil penalty on a company or the controlling persons of a 
company for failure to take appropriate steps to prevent the trading on or tipping of such 
information.  Under the Insider Trading Act, a company or controlling person may be 
subject to a penalty equal to the greater of $1,000,000 or three times the profit made or 
the losses avoided by the person who traded based on such inside information. 

In addition, the SEC’s Regulation FD (“Reg. FD”) requires that whenever a “senior 
official” of the Company discloses material non-public information to market participants, it 
must simultaneously disclose that same information to the public.  The term “senior official” 
includes all directors and executive officers, as well as any other officer, employee or agent 
who regularly communicates with market participants or stockholders.  

To reduce the risk to the Company and its officers and directors of liability arising 
from insider trading or selective disclosure, the Company should adopt procedures designed 
to prevent the trading on or tipping of inside information and to govern the disclosure of 
material non-public information.  These new procedures will replace and expand upon the 
Company’s existing procedures adopted before the Company’s initial public offering that 
were designed to prevent the trading on or tipping of inside information.  This memorandum 
sets forth recommendations for a preventive program that includes (1) limiting the officers 
and other employees of the Company who are authorized to speak on behalf of the 
Company; (2) distributing a policy statement to employees of the Company setting forth the 
prohibition on insider trading and tipping and stressing the consequences of such activities 
both to the employee and the Company; and (3) enforcing the policies set forth in the policy 
statement through trading limitations, certification as to compliance, periodic reminders and 
general supervision. 
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INTRODUCTION 

Insider Trading Act 

Congress adopted the Insider Trading Act to strengthen enforcement of the 
prohibition against insider trading under Section 10(b) of the Securities Exchange Act of 
1934 and to impose more severe sanctions against those who engage in such trading.  The 
Insider Trading Act applies to those who purchase or sell securities while in the possession 
of material non-public information.  It also applies to those who communicate – or “tip” – 
such information in connection with any sale or purchase.  The Insider Trading Act as 
recently amended by the Sarbanes-Oxley Act imposes a maximum criminal fine of 
$5,000,000 and a maximum prison sentence of twenty years on those who either trade on 
or tip inside information.  Civil penalties of up to three times the profit gained or loss 
avoided as a result of such sale or purchase may be imposed on the trader and tipper. 

In addition to sanctions against those who directly violate the prohibition on insider 
trading, the Insider Trading Act imposes a penalty on any person who directly or indirectly 
controlled the person who committed such violation if the controlling person knew or 
recklessly disregarded the fact that the controlled person was likely to engage in the acts 
that constituted the violation and failed to take preventive measures.  The maximum 
penalty that may be imposed on a controlling person under the Insider Trading Act is the 
greater of $1,000,000 or three times the profit gained or loss avoided as a result of the 
violation.  The term “controlling person,” while not specifically defined in the Insider Trading 
Act, may include the Company and its directors and executive officers with respect to 
insider trading by Company employees.   

Regulation FD 

Reg. FD generally requires that whenever a senior official of the Company 
intentionally discloses material non-public information about the Company to market 
participants and holders of the Company’s securities, the Company must simultaneously 
disclose that same information to the public.  Senior officials include any director (including 
any non-employee director), executive officer, investor relations or public relations officer or 
other person with similar functions.  Market participants include broker-dealers (including 
employees such as analysts and investment bankers), investment advisers, credit rating 
agencies, institutional investment managers and investment companies, including venture 
capital funds.  Reg. FD also requires that where material non-public information has been 
inadvertently disclosed on a selective basis, the Company must disclose that same 
information to the general public promptly.  Monetary penalties and other sanctions may be 
imposed on both the Company and its senior officials if material non-public information is 
either intentionally disclosed on a selective basis, or is inadvertently disclosed on a selective 
basis and then not subsequently disclosed publicly, where (a) at the time of disclosure the 
senior official either knew or was reckless in not knowing that the information was both 
material and non-public, or (b) after the inadvertent disclosure the senior official learns of 
the disclosure and knows or was reckless in not knowing that the information was both 
material and non-public. 

Rules 10b5-1 and 10b5-2 

Rules 10b5-1 and 10b5-2 under the Securities Exchange Act of 1934, adopted by the 
SEC at the same time as Reg. FD, clarify certain aspects of the general prohibition against 
insider trading.  Rule 10b5-1 imposes liability for insider trading where a person is “aware” 
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of material non-public information of a company when trading in the company’s securities.  
Rule 10b5-1 provides that trades will not result in liability for insider trading if they were 
made pursuant to a pre-existing plan, contract or instruction adopted while the person was 
not aware of material non-public information.  The defense available under Rule 10b5-1 is 
available not only for corporate insiders, but also companies which have established share 
repurchase programs in compliance with the requirements of the rule. Note that these plans 
have recently been under increased scrutiny and must be carefully evaluated when under 
consideration. 

Rule 10b5-2 clarifies the types of family and non-business relationships that give rise 
to a duty of trust or confidence, the violation of which can support a claim of insider trading.  
The rule provides that a duty of trust or confidence arises: 

• where the person receiving information agrees to maintain the information in 
confidence; 

• where the person receiving and the person disclosing the information have a history, 
pattern or practice of sharing confidences such that the person receiving the 
information knows or reasonably should know that there is an expectation of 
confidentiality; or 

• where the person receives information from a spouse, parent, child or sibling unless 
he or she can show that, under the facts and circumstances of the relationship, no 
duty of trust or confidence existed.  

PREVENTIVE MEASURES 
 

In light of the risk of controlling person liability and because of the severity of the 
possible sanctions for insider trading and selective disclosure, the Company should consider 
initiating, at a minimum, the following preventive measures: 

1. Limit Access to Material Non-Public Information.  The Company should, to the 
extent possible, limit the dissemination of material non-public information to employees 
whose jobs require access to such information.  Widespread disclosure of material non-
public  information to employees of the Company reduces the ability of the Company to 
monitor and prevent trading violations.  In addition, the Company should identify all 
employees who routinely have access to material non-public information and communicate 
to these persons the significance of such information and the risks attendant to any misuse 
or inadvertent disclosure.  To avoid inadvertent violations, the Company should review with 
each identified employee the types of information that may be considered material. 

2.  Limit the Number of Persons Authorized to Speak to Market Participants.  The 
Company should identify the officers and other employees who are authorized to talk to 
market participants on behalf of the Company (“Company Spokespersons”).  All other 
officers and employees, as well as all non-employee directors, should be instructed to 
refrain from such discussions, and refer all inquiries to the Company Spokespersons.  If any 
director, officer or employee becomes aware that an unauthorized disclosure of material 
non-public information about the Company was made on a selective basis, he or she should 
immediately notify the General Counsel.  The proposed Statement of Company Policy 
Regarding Insider Trading and Disclosure of Material Non-Public Information (the “Trading 
and Disclosure Policy”) attached hereto (see Attachment A) contains a provision 
implementing these recommendations. 
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3. Determine the Method of Distribution for Public Disclosures.  Any intentional 
disclosure of material information must be reasonably designed to provide broad, non-
exclusionary distribution of the information to the public.  A determination of whether a 
method of distribution meets the requirement of broad public disclosure depends on the 
facts and circumstances of the particular issuer.  Generally speaking, traditional methods of 
disclosure used by an issuer, such as press releases or conference calls that are accessible 
to the public, should suffice, but nonetheless a specific case-by-case determination must be 
made by each issuer.  The SEC has recently acknowledged that websites may, under certain 
circumstances, be utilized for public disclosure.  Filing or “furnishing” information on a Form 
8-K is deemed by the SEC to be public disclosure in all cases.  Solely posting the 
information on the Company’s website may be sufficient if the website has been established 
as a recognized channel of distribution. 

4. Consider Adoption of a Quiet Period Policy.  If the Company intends to engage 
in one-on-one meetings with market participants or make presentations at financial analyst 
conferences, the Company may want to consider establishing quarterly “Quiet Periods,” 
during which such activities will be curtailed.  All non-public discussions about the 
Company’s current quarter or anticipated future performance with broker-dealers (including 
employees such as analysts and investment bankers), investment advisers, institutional 
investment managers, stockholders and investment companies (including venture capital 
funds) should be prohibited during the Quiet Period.  Establishing and adhering to a Quiet 
Period policy can reduce inquiries and, as a result, reduce the risk of selective disclosure 
during sensitive periods.  Companies with a Quiet Period policy often commence their Quiet 
Period near the end of each fiscal quarter, with many companies commencing the period at 
the start of the Quarterly Black-Out Period (discussed in paragraph 6(a) below), and ending 
it upon the Company’s announcement of earnings.  A Quiet Period policy should be in 
writing and approved by the Board of Directors.  The Trading and Disclosure Policy contains 
a provision implementing this recommendation. 

5. Policy Statement.  In view of the potential liability of both the employee and 
the Company for insider trading and selective disclosure violations, the Company should 
distribute a policy statement designed to emphasize the seriousness of the offenses and the 
severity of the possible sanctions.  A proposed form of Trading and Disclosure Policy is 
provided as Attachment A.  The policy statement should include the following: 

• General discussion of the prohibition against trading in the Company’s securities 
while aware of material non-public information about the Company, including 
guidelines as to what may be considered material non-public information. 

• Explanation of the liability of one who discloses confidential information to a third 
party who subsequently trades in the securities of the Company based on this 
confidential information. 

• Discussion of the potential penalties, both civil and criminal, that may be imposed on 
a person who trades on or tips inside information and on controlling persons who fail 
to take steps to prevent such trading or tipping. 

• Statement of Company policy regarding disclosure of material non-public information 
and trading by employees before and after the dissemination to the public of such 
information.  Companies may also want to specifically address the use of social 
media by the Company and its employees, whether in this policy or a separate stand 
alone policy. 
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• Identification of the persons who are authorized to talk to market participants on 
behalf of the Company. 

The Trading and Disclosure Policy includes these listed items.  The Trading and 
Disclosure Policy should be considered by the Company’s Board of Directors and, following 
approval, should be distributed to all employees and directors of the Company.  The Trading 
and Disclosure Policy should also be posted on the Company’s intranet and redistributed 
regularly to employees and directors.  In addition, each new employee or director should 
receive a copy of the Trading and Disclosure Policy upon joining the Company. The 
Company should also consider distributing periodic reminders to employees highlighting 
their responsibilities and obligations with respect to confidential information. 

6. Implementation.  While the adoption of the Trading and Disclosure Policy will 
show that some steps have been taken to prevent trading violations, the Company must 
implement additional, proactive procedures to enforce its policies and thereby further 
reduce the risk of controlling person liability.  Compliance is not solely a matter of individual 
responsibility but rather is also a matter of Company concern.  The Company should 
establish guidelines to assist employees and affiliates in determining when they may trade 
in the Company’s securities upon the release of material information to the public.  These 
guidelines and additional recommended enforcement measures are set forth below. 

 (a) Trading Restrictions.  The prohibition against trading on material inside 
information applies not only to the period before such information is released to the public 
but also for a certain period of time after such release.  An employee, director or officer of 
the Company may still have an unfair informational advantage if the public has not had an 
opportunity to fully evaluate the information.  A general guideline is that no employee, 
director or officer should trade in the Company securities until the expiration of two full 
trading days after the release of material information.  A longer waiting period would be 
appropriate if the information does not receive wide distribution or is complex in nature.  
These trading restrictions should also apply to the insider’s family members and any trust, 
partnership or other entity that he or she controls (including venture capital partnerships).  

An additional measure that is typically implemented is to institute “Quarterly Black-
Out Periods” for directors, officers and selected employees.  During a Black-Out Period, all 
directors, officers and employees are required to refrain from buying or selling the 
Company’s securities.  The foregoing prohibition does not prohibit the exercise of stock 
options granted under the Company’s stock plans. (Note, however, that a sale of the 
securities received upon exercise of an option, including sales pursuant to a so-called 
“cashless exercise” of a stock option through a broker, would not be permitted during this 
period.) 

The Quarterly Black-Out Period should begin when it is likely that individuals within 
the company have access to financial information that has not been disseminated to the 
public.  A typical beginning point would be around the time company personnel start to work 
on the company’s financial statements.  This could be as many as thirty or as little as a few 
days before the end of the quarter.  The Black-Out Period ends when the marketplace has 
absorbed the company’s financial information.  Although two days after the release of 
earnings information has been standard, the Black-Out Period endpoint can range from one 
to three trading days after the release.  A company that is large and widely followed might 
end its Black-Out Period one day after the release, whereas a smaller and not as widely 
followed company might need to wait as long as three days.  Choosing when to end the 
Quarterly Black-Out Period requires a company-specific balancing of the need to prevent 
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insider trading and the appearance of insider trading with the need to permit insiders to 
conduct necessary trades.  Under the attached Trading and Disclosure Policy, the Quarterly 
Black-Out Period will commence at the close of business on the 15th day of the third month 
of each fiscal quarter and will end two full trading days after the public announcement of 
quarterly results.  

In addition, in cases where the Company either has, or is at risk of acquiring, 
material non-public information, unscheduled Black-Out Periods (“Special Black-Out 
Periods”) should be imposed.  This should occur when the Company is imminently 
considering some significant decision, for example, a public offering of securities, an 
acquisition or a major commercial transaction, or expects to come into the possession of 
other material information, such as the results of a clinical trial or news of the progress of a 
significant product development initiative. At those times the Chief Executive Officer or 
another designated senior officer should designate the persons who may reasonably be 
expected to learn of the material non-public information and who therefore will be made 
subject to the Special Black-Out Period.  Note that the persons subject to a Special Black-
Out Period need not be the same persons who are routinely subject to the Quarterly Black-
Out Periods, and that in deciding which persons will be subject to a Special Black-Out Period 
consideration should be given to the risk that an over-inclusive list may in and of itself 
result in an inadvertent disclosure of the fact that something material is going on.  Persons 
made subject to a Special Black-Out Period should receive a separate communication from 
the Company at both the beginning and the end of the Special Black-Out Period.  The 
Company should not notify those persons of the reason for the Special Black-Out Period.  
Only those persons subject to the Special Black-Out Period should receive notice that the 
Period is effective.  Persons subject to trading restrictions during Special Black-Out Periods 
who have filed a pre-existing trading program with the Company in accordance with 
paragraph (e) below (“Trading Program”) will be allowed to continue to effect such sales 
and purchases, subject to the overarching right of the Company to suspend trades to the 
extent deemed necessary for the Company’s best interests.  Individuals with a pre-existing 
trading program that is not filed with the Company must adhere to any Special Black-Out 
Periods imposed on them unless they obtain the prior approval from the Chief Executive 
Officer or another designated senior officer, which will be granted solely in the Company’s 
discretion.  

While Black-Out Periods may be useful prophylactic tools, the existence or non-
existence of a Black-Out Period does not alter the general prohibition against trading based 
on material non-public information applicable to all employees and directors at all times. 
The general prohibition on trading based on material non-public information by persons not 
subject to a Quarterly Black-Out Period or a Special Black-Out Period will continue to apply 
even during these Periods.  In addition, this general prohibition will apply to all employees 
and directors even when no Black-Out Period is in effect.  A proposed draft of a memo 
explaining the Company’s Black-Out Period Procedures is attached hereto as Attachment B.  

An alternative, more restrictive approach that the Company may consider is to 
recommend that directors, officers and other employees who have access to material non-
public information be permitted to trade only during designated trading windows.  Specific 
trading windows that could be adopted might include a thirty day period commencing one 
week after mailing or electronically posting the annual report, and a twenty day period 
commencing one full trading day following release of quarterly results.  The general 
prohibition on trading based on material non-public information would continue to apply 
even during these periods.   
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 (b) Pre-Clearance Procedures.  As an additional safeguard against insider 
trading, the Company may want to consider a requirement that all of the Company’s 
executive officers, directors and other employees designated in writing by the Chief 
Executive Officer or another designated senior officer who routinely have access to material 
non-public information request pre-clearance within the Company in advance of engaging in 
any proposed trade in the Company’s securities.  The Compliance Administrator would be 
aware of material non-public information that might preclude insiders from trading in the 
market and would also require the person proposing the trade to describe any 
circumstances that may have caused him or her to be in present possession of material 
non-public information.  Based on all of this information, the Compliance Administrator 
would allow or prohibit the trade.  This pre-clearance requirement would be integrated with 
similar procedures designed to prevent short swing profit violations and to ensure 
compliance with Section 16(a) filing requirements.  It should be emphasized that pre-
clearance procedures are not a substitute for individual judgment and that each person 
subject to the policy must individually assess whether he or she has access to material non-
public information that would preclude trading. Pre-clearance of proposed trades would not 
be required for trades made under a Trading Program established in accordance with 
paragraph (f) below.  The proposed Trading and Disclosure Policy requires the Company’s 
executive officers, directors and certain other employees designated in writing by the Chief 
Executive Officer or another designated senior officer to provide pre-notice of proposed 
trades in the Company’s securities 

 (c) Certificate of Compliance.  To stress to employees the seriousness of 
its enforcement commitment, the Company should require all employees to sign a 
certification as to their understanding of the insider trading laws and their compliance with 
these laws and Company policy.  This certification initially would take the form of an 
undertaking that each employee would execute after receiving and reviewing the Trading 
and Disclosure Policy.  The Company also may want to have employees certify on an annual 
or other periodic basis as to their continued compliance after receiving a reminder of their 
continuing obligations under the Trading and Disclosure Policy.  A sample certification 
statement is set forth in Attachment A hereto. 

 (d) Administration.  The Company should designate a compliance 
administrator to oversee enforcement of the Trading and Disclosure Policy and to coordinate 
the distribution of information to employees.  Since Section 16 filing requirements provide 
an effective means of monitoring trading by officers and directors, we recommend that the 
same person coordinate both the Section 16 compliance program and the insider trading 
enforcement policy. 

 (e) Trading under Rule 10b5-1.  Paragraph (c)(1) of SEC Rule 10b5-1 
explains the circumstances under which trading will not result in insider trading liability for 
persons on whose behalf securities are bought or sold while such persons are in the 
possession of material non-public information.  In order to qualify for this protection, Rule 
10b5-1 requires that the person be able to show that: 

• before becoming aware of the material non-public information he or she entered into 
a binding contract to purchase or sell securities, provided instructions to another 
person to execute the trade, or adopted a written plan for trading securities, in each 
case in good faith and not as part of a plan or scheme to avoid the restrictions of 
Rule 10b5-1; 
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• the contract, instructions or plan either (1) expressly specified the amount, price and 
date of the transaction (as such terms are defined below), (2) provided a written 
formula or algorithm or computer program for determining amounts, prices and 
dates or (3) did not permit the person to exercise any subsequent influence over 
how, when or whether to effect trades (assuming that any other person who did 
exercise such influence was not aware of any material non-public information while 
exercising such influence); and 

• the purchase or sale was made pursuant to the pre-existing contract, instruction or 
plan.  Note that under the Rule a purchase or sale is not pursuant to a contract, 
instruction or plan if the person who established such contract, instruction or plan 
altered or deviated from the contract, instruction or plan or entered into or altered a 
corresponding or hedging transaction or position with respect to the securities. 

Examples of trading that fit within the protection afforded by Rule 10b5-1 include a 
written instruction provided to a broker specifying the amount, price and date for trading 
activity.  The logic behind Rule 10b5-1 is simple: if a person sets in motion a trade at a time 
when he or she is not in possession of material non-public information, that trade may be 
executed even if the person later learns of such information. 

In practice, however, Rule 10b5-1 is complex to apply.  First, each of the 
requirements set forth above makes use of complex definitions: 

• Amount means either a specified number of shares or a specified dollar value of 
securities;  

• Price means market price on a particular date or a limit price or a particular dollar 
price;  

• Date means either the specific day on which a trade is to be executed, or a day or 
days on which a limit order is in force. 

The endorsement of limit orders creates a particularly useful mechanism to obtain 
liquidity and ensure a certain level of return.  For example, a limit order could be adopted 
that prevents a scheduled purchase or sale under the Trading Program from occurring if the 
market price is below the pre-determined limit price.  

Given the importance both of enabling transactions – especially sales – of securities 
by directors, officers and key employees, and at the same time minimizing the risk of 
liability for insider trading, we recommend that the Company take advantage of the 
protection granted under Rule 10b5-1, albeit with some built-in safety margins so that the 
shield offered by the Rule does not morph into a sword aimed at the Company.  For 
example, while Rule 10b5-1 itself does not prohibit persons who set up a plan from 
modifying the plan at any time, the attached proposed policy provides that a decision to 
modify a plan cannot take effect for 90 days, and that plans cannot be modified more than 
once per quarter.  The reason for these restrictions is that more frequent adjustment of 
plans may signal to plaintiffs’ securities lawyers, or to securities regulators, that insiders are 
actually attempting to structure their trades on the basis of material non-public information.  
The 90-day waiting period increases the likelihood that if such information is known to the 
trader at the time of an adjustment to the plan, it will become public, or stale, by the time 
the change takes effect.   
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Specifically, we recommend that the Company: 

• Authorize directors, executive officers, and other persons designated by the Chief 
Executive Officer or another designated senior officer to establish contracts, give 
trading instructions or establish trading plans (collectively, “Trading Programs”) in 
compliance with the requirements of Rule 10b5-1 and the further requirements set 
forth below.  

• Require that each Trading Program meet the following requirements: 

• the Trading Program must be in writing, and be signed and dated by the 
person entering into the Trading Program;  

• a copy of the Trading Program must be filed with the designated Company 
officer within five (5) business days after the Trading Program is established in 
writing and at least one Black-Out Period prior to the first trade authorized 
under the Trading Program;  

• the Trading Program may not be established during any Quarterly Black-Out 
Period or any Special Black-Out Period to which the person who proposes to 
establish a Trading Program is subject;  

• the Trading Program must be in a form that meets the requirements of Rule 
10b5-1 and must explicitly provide for the Company’s right of suspension 
described below; and 

• the Trading Program must be subject to the right of the Company to suspend 
trades to the extent the Company deems such suspension to be in the best 
interests of the Company, for example, where such suspension would be 
necessary to comply with the requests of underwriters for “lock-up” 
agreements in connection with an underwritten public offering of the 
Company’s securities. 

• Require that any Trading Program filed with the Company include a certification from 
the person entering into the Trading Program that (a) he or she was not in 
possession of any material non-public information about the Company when he or 
she established the Trading Program, and (b) the Trading Program is entered into in 
good faith and not as a scheme to evade the prohibitions of Rule 10b-5. 

• Require that any person who has filed a Trading Program with the Company and who 
is subject to Section 16 reporting indicate by footnote on any Form 4 or Form 5 filed 
by such person to report transactions effected under the Trading Program, as well as 
note on any Form 144, that such transaction was effected under a contract, 
instruction or plan in accordance with Rule 10b5-1. 

• Require that a Trading Program established by a person cannot be suspended, 
expanded or otherwise modified by such person more than once each fiscal quarter. 
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• Require that any suspension, expansion or other modification of an existing Trading 
Program by the person who established the Trading Program must: (a) be in writing 
and signed and dated by the person who established the Trading Program; (b) be 
filed with the Company’s designated senior officer within five (5) business days after 
the suspension, expansion or other modification was reduced to writing; (c) not be 
made during any Quarterly Black-Out Period or any Special Black-Out Period; and (d) 
not become effective until at least one Black-Out Period after the suspension, 
expansion or other modification of the Trading Program was filed with the Company.  

• Require that any cancellation of an existing Trading Program by the person who 
established the Trading Program must: (a) be in writing and signed and dated by the 
person who established the Trading Program; (b) be filed with the Company’s 
designated senior officer within five (5) business days after the cancellation is 
reduced to writing; and (c) not be made during any Quarterly Black-Out Period or 
any Special Black-Out Period.  

• Prohibit a person establishing a Trading Program from entering into or altering a 
corresponding or hedging transaction that involves the shares covered by the Trading 
Program.  

Note that directors, officers and employees will retain the ability to engage in 
transactions pursuant to Rule 10b5-1 outside of the requirements set forth above for 
Trading Programs; provided, however, such transactions will not be eligible for an 
exemption from any applicable Black-Out Periods unless they obtain approval in writing 
from the Chief Executive Officer or another designated senior officer, which will be granted 
solely in the Company’s discretion, prior to making such purchase or sale.  Furthermore, 
directors, officers and employees who have established a Trading Program can also engage 
in transactions independent of any established Trading Program, but these transactions 
remain subject to the Company’s Trading and Disclosure Policy 

While Rule 10b5-1 provides that the purchase or sale of Company securities under a 
Trading Program will not be considered to be made on the basis of inside information for 
purposes of the federal securities laws, some state securities laws may not give effect to the 
affirmative defense under Rule 10b5-1 and may impose liability on traders who set up 
trading programs that effect trades while they know of material non-public information 
about the Company.  However, most class action claims that rely on these state statutes, 
may no longer be brought as a result of the Securities Litigation Uniform Standards Act of 
1998.  Regardless, Company personnel who are interested in establishing a Trading 
Program may want to consult a securities lawyer to determine the possible applicability of 
these state securities laws.     

CONCLUSION 
 

The policy and suggestions outlined above, if implemented and enforced, will help 
serve to prevent insider trading and selective disclosure violations as well as significantly 
reduce the risk of liability for the Company.  

Please review and consider the proposals presented in this memorandum.  If you 
have any questions, please do not hesitate to contact us. 



 

 

 
 

 

ATTACHMENT A 
 

CONFIDENTIAL 
 
 

MEMORANDUM 
 
To: All Directors, Officers and Employees of Xyz, Inc. 

From:  

Date:  

Re: Statement of Company Policy Regarding Insider  
Trading and Disclosure of Material Non-Public Information 

 
 

Federal securities laws prohibit insiders of a public company, such as officers, 
directors and employees, from trading in the securities of that company on the basis of 
“inside” information.  In addition to the direct liability of insiders for insider trading 
violations, potential liability on the part of companies and their directors and officers exists 
for failures to prevent such violations by company personnel.  In light of these liabilities and 
the severity of possible sanctions both to you and to Xyz, Inc. (the “Company”) for insider 
trading violations, we have adopted the policies set forth in this Statement of Company 
Policy.  

In addition, SEC Regulation FD (“Reg. FD”) generally requires that whenever a 
“senior official” of the Company intentionally discloses material non-public information about 
the Company to market participants and holders of the Company’s securities, the Company 
must simultaneously disclose that same information to the public.  Senior officials include 
any director (including any non-employee director), executive officer, investor relations or 
public relations officer or other person with similar functions.  Market participants include 
broker-dealers (including employees such as analysts and investment bankers), investment 
advisers, institutional investment managers and investment companies, including venture 
capital funds.  Reg. FD also requires that where material non-public information has been 
inadvertently disclosed on a selective basis, the Company must disclose that same 
information to the general public promptly.  Communications made in connection with most 
registered securities offerings are excluded from Reg. FD.  Monetary penalties and other 
sanctions may be imposed on both the Company and its senior officials if material non-
public information is either intentionally disclosed on a selective basis, or is inadvertently 
disclosed on a selective basis and then not subsequently disclosed publicly, where (a) at the 
time of disclosure the senior official either knew or was reckless in not knowing that the 
information was both material and non-public, or (b) after the inadvertent disclosure the 
senior official learns of the disclosure and knows or was reckless in not knowing that the 
information was both material and non-public.   

Please note that while these procedures and policies are Company policy, they do not 
replace the primary responsibility of each employee to understand and comply with the 
prohibitions on insider trading and selective disclosure under the federal securities laws.  If 
you have any questions on any of the following or with respect to your obligations under 
federal securities laws generally, please contact the Company’s designated Compliance 
Administrator, who is  responsible for enforcing this Statement of Company Policy and for 
disseminating information regarding insider trading.   The Compliance Administrator will be 
designated from time to time by the Company’s General Counsel.  If the last designated 
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Compliance Administrator has ceased to be employed by the Company, please contact the 
Company’s General Counsel with any questions. 

Background 

The Insider Trading and Securities Fraud Enforcement Act of 1988 (the “Insider 
Trading Act”), as amended by the Sarbanes-Oxley Act of 2002, imposes severe sanctions on 
those who engage in insider trading.  Individuals who trade on insider information or “tip” 
such information to others may be subject to: 

• Criminal fines up to $5,000,000; 

• Prison sentence of up to twenty years; and  

• Civil penalties of up to three times the profit gained or loss avoided as a result of 
such sale, purchase or tip. 

In addition to sanctions against those who directly violate the prohibition on insider 
trading, the Insider Trading Act in certain circumstances imposes a penalty on companies 
and their directors and officers for failure to take measures to prevent such violations. 

Rules 10b5-1 and 10b5-2 under the Securities Exchange Act of 1934 clarify certain 
aspects of the prohibition against insider trading.  Rule 10b5-1 imposes liability for insider 
trading where a person is “aware” of material non-public information of a company when 
trading in such company’s securities.  This rule rejects stricter standards adopted in certain 
cases that supported the argument that the SEC must prove a person actually “used” the 
material non-public information.  Rule 10b5-1 provides, however, that a person will not be 
liable for insider trading even if the trade occurs while that person is aware of material non-
public information if the trade was pursuant to a pre-existing plan, contract or instruction 
adopted while the person did not possess material non-public information.   

Rule 10b5-2 clarifies the types of family and non-business relationships that give rise 
to a duty of trust or confidence, the violation of which can support a claim of insider trading.  
The rule provides that a duty of trust or confidence arises: 

• where the person receiving information agrees to maintain the information in 
confidence; 

• where the person receiving and the person disclosing the information have a history, 
pattern or practice of sharing confidences such that the person receiving information 
knows or reasonably should know that there is an expectation of confidentiality; or 

• where the person receives information from a spouse, parent, child or sibling unless 
he or she can show that, under the facts and circumstances of the relationship, no 
duty of trust or confidence existed. 
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Company Policy 
 
In light of the severity of possible sanctions to employees and the Company for 

insider trading and the Company’s obligation to insure that all material non-public 
information disclosed to market participants is disclosed publicly, we have adopted the 
following procedures and policies.  Since you will be asked to certify as to your 
understanding and intention to comply, as well as to your actual compliance with this policy 
statement, you should read this statement carefully and call the Company’s Compliance 
Administrator if you have any questions.  

Persons Subject to the Policy 

This Policy applies to all officers, employees, and directors of the Company or its 
subsidiaries.  As described herein, it also applies to the family members of those employees, 
officers, or directors, as well as any entities that any employee, officer, or director controls 
or any person with whom the employee, officer, or director has a confidential relationship. 
In addition, the Company may determine that other persons who have access to material 
non-public information, such as consultants or contractors, are subject to this Policy. 

Restrictions 

No director, officer or employee of the Company (or any other person subject to this Policy) 
may, directly, or indirectly through other entities or persons, including family members: 

• buy or sell securities of the Company when aware of material non-public information 
about the Company, except as otherwise specified in this Policy; 

• engage in any other action to take advantage of material non-public information 
about the Company or pass that information on to others except where authorized by 
this Policy; 

• disclose material non-public information to any broker-dealer (including any 
employee such as an analyst or investment banker), investment adviser, institutional 
investment manager or investment company (including venture capital funds), media 
or shareholder, or in any social media (e.g., Facebook, Twitter, etc.), except as 
authorized by this policy; 

• discuss or disclose non-public information about the Company or its activities that 
may have an impact on the value of the Company’s stock, except when clearly 
authorized in connection with the Company’s business; 

• engage in the following transactions with respect to securities of the Company: (1) 
selling short; (2) buying or selling publicly traded options, including puts, calls, or 
other derivative securities; (3) buying on margin; (4) pledging securities as loan 
collateral; (5) short-term trading, meaning selling company securities in the open 
market within six months of purchasing company securities of the same class; (6) 
standing and limit orders except those under an approved 10b5-1 Trading Program 
or those that are of short duration and compliant with any Quarterly or Special Black-
Out Periods; or (7) any hedging arrangement [Editors’ Note: as an alternative to a 
blanket prohibition on pledging securities, a policy could allow a person to pledge if 
he or she shows clear ability to repay the loan. In this case, the policy should specify 
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that individuals who want to be included in this exception need to submit a request 
to the Compliance Administrator a minimum of two weeks prior to the transaction.]; 

• participate in any investment club that could invest in the company’s securities while 
the person subject to this Policy is in possession of material non-public information; 

• engage in any transaction of Company securities without receiving pre-clearance 
from the Compliance Administrator, if subject to the pre-clearance procedures 
described herein;  

• buy or sell Company securities during the “Quarterly Black-Out Period,” as described 
herein, if subject to the Quarterly Black-Out Period and unless otherwise authorized 
by this Policy; 

• buy or sell Company securities during a “Special Black-Out Period,” as described herein, 
if subject to a Special Black-Out Period and unless otherwise authorized by this Policy;   

• buy or sell securities of another publicly-traded company, including the Company’s 
customers or suppliers, while in possession of material non-public information about 
that company obtained in the course of working for the Company; or 

• disclose material non-public information about another publicly-traded company, 
including the Company’s customers or suppliers, obtained in the course of working 
for the Company unless clearly authorized to do so in connection with the Company’s 
business. 

Due to the risk of inadvertent disclosure of material non-public information, no 
member of the Board of Directors, officer or employee shall engage in online discussions 
concerning the Company in Internet chat rooms, message boards or other Internet sites 
(whether or not such sites specifically relate to the Company).  In addition, the Company 
strongly discourages employees from participating in such forums relating to competitors of 
the Company or entities with which the Company has a significant business relationship. 

The Company has authorized the Chief Executive Officer, President, Vice President of 
Finance and General Counsel and certain other employees designated by them in writing 
(the “Company Spokespersons”) to speak on behalf of the Company with any broker-dealer 
(including any employee such as an analyst or investment banker), investment advisor, 
institutional investment manager or investment company (including venture capital funds), 
media, social media or shareholder.  Requests for information about the Company should in 
all cases be directed promptly to a Company Spokesperson.  
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Permitted Transactions 

Transactions under Rule 10b5-1 Trading Programs 

Rule 10b5-1 of the Securities Exchange Act of 1934 provides a defense from insider 
trading liability if trades occur pursuant to a pre-arranged “trading plan” that meets 
specified conditions.  Under this rule, if you enter into a binding contract, written plan or 
instruction that specifies the amount and price of, and the date on which, Company 
securities are to be purchased or sold, and these arrangements are established at a time 
when you are not aware of material, non-public information, then you may claim a defense 
to insider trading liability even if the transactions under the Trading Program occur at a time 
when you have subsequently learned material, non-public information.  Trading Programs 
under the rule must specify the amount, price and date through a formula or must specify 
trading parameters that another person has discretion to administer, but you must not 
exercise any subsequent discretion affecting the transactions under the pre-
arranged Trading Program.  If your broker or any other person exercises 
discretion in implementing the trades, you must not influence his or her actions 
and he or she must not possess any material, non-public information at the time of 
the trades.  Trading Programs can be established for a single trade or a series of trades, 
and can only be amended at times when you are not aware of material, non-public 
information. 

It is important that you properly document the details of any Trading Program.  In 
addition to the requirements for Trading Programs described above, there are a number of 
additional procedural conditions under Rule 10b5-1(c) of the Securities Exchange Act of 
1934 that must be satisfied before you can rely on the Rule 10b5-1 trading plan exemption.  
Any directors, executive officers or senior management officers of the Company 
who wish to enter into a Trading Program involving Company securities must pre-
clear the plan with the Company’s [Chief Financial Officer].  Under Company policy: 

• the Trading Program must be in writing, and be signed and dated by the person 
entering into the Trading Program;  

• a copy of the Trading Program must be filed with the [Chief Financial Officer] within 
five (5) business days after the Trading Program is established in writing and at least 
one Black-Out Period prior to the first trade authorized under the Trading Program;  

• the Trading Program may not be established during any Quarterly Black-Out Period 
or any Special Black-Out Period to which the person who proposes to establish a 
Trading Program is subject;  

• the Trading Program must be in a form that meets the requirements of Rule 10b5-1 
and must explicitly provide for the Company’s right of suspension described below;  

• the Trading Program must be subject to the right of the Company to suspend trades 
to the extent the Company deems such suspension to be in the best interests of the 
Company, for example, where such suspension would be necessary to comply with 
the requests of underwriters for “lock-up” agreements in connection with an 
underwritten public offering of the Company’s securities; 

• any Trading Program filed with the Company must include a certification from the 
person entering into the Trading Program that (a) he or she was not in possession of 
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any material non-public information about the Company when he or she established 
the Trading Program, and (b) the Trading Program is entered into in good faith and 
not as a scheme to evade the prohibitions of Rule 10b-5; 

• any person who has filed a Trading Program with the Company and who is subject to 
Section 16 reporting must indicate by footnote on any Form 4 or Form 5 filed by such 
person to report transactions effected under the Trading Program, as well as note on 
any Form 144, that such transaction was effected under a contract, instruction or 
plan in accordance with Rule 10b5-1; 

• a Trading Program established by a person cannot be suspended, expanded or 
otherwise modified by such person more than once each fiscal quarter; 

• any suspension, expansion or other modification of an existing Trading Program by 
the person who established the Trading Program must: (a) be in writing and signed 
and dated by the person who established the Trading Program; (b) be filed with the 
Company’s designated senior officer within five (5) business days after the 
suspension, expansion or other modification was reduced to writing; (c) not be made 
during any Quarterly Black-Out Period or any Special Black-Out Period; and (d) not 
become effective until at least one Black-Out Period after the suspension, expansion 
or other modification of the Trading Program was filed with the Company; 

• any cancellation of an existing Trading Program by the person who established the 
Trading Program must: (a) be in writing and signed and dated by the person who 
established the Trading Program; (b) be filed with the Company’s designated senior 
officer within five (5) business days after the cancellation is reduced to writing; and 
(c) not be made during any Quarterly Black-Out Period or any Special Black-Out 
Period; and  

• a person establishing a Trading Program may not enter into or alter a corresponding 
or hedging transaction that involves the shares covered by the Trading Program. 

Gifts 

Gifts of Company securities are not subject to this Policy unless the donor has reason 
to believe that the donee will sell the securities while the donor possesses material non-
public information or is subject to a Quarterly or Special Black-Out Period.   

Transactions under Company Plans 

This Policy does not apply to purchase of Company securities from the Company or 
sale of Company securities to the Company.  Except where specifically stated, the following 
transactions are not subject to this Policy. 

Stock Option Exercises.  This Policy does not apply to the exercise of employee stock 
options acquired under a Company plan or to a person’s election to direct the Company to 
withhold shares that are subject to an option in order to meet tax withholding requirements.  
This Policy does apply to the cashless broker-assisted sale of stock and to other market 
sales designed to generate cash to satisfy an option’s exercise price.   
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Restricted Stock Awards.  This Policy is inapplicable to the vesting of restricted stock 
or an election to have the Company withhold shares to fulfill tax withholding requirements 
when the stock vests.   

401(k) Plans.  This Policy does not apply to purchases of Company securities in a 
401(k) plan via a payroll deduction but does apply to certain 401(k) elections, including: (1) 
an election to change the percentage of periodic contributions allocated to the Company’s 
stock fund; (2) an election to borrow against the 401(k) account if the loan will cause the 
liquidation of any portion of a Company stock fund balance; (3) an election to pre-pay a 
loan if pre-payment will cause loan proceeds to be allocated to the Company stock fund; 
and (4) an election to make an intra-plan transfer of an account balance to or from the 
Company stock fund. 

Employee Stock Purchase Plan.  This Policy is inapplicable to any purchase of 
Company securities occurring as a result of an election made upon enrollment in the plan to 
periodically contribute to the plan.  This Policy is also inapplicable to purchases of Company 
securities that resulted from lump sum plan contributions where the plan-holder elected to 
participate in the plan via lump sum payments at the start of the relevant enrollment 
period.  This Policy is applicable to an election to participate in the plan during an 
enrollment period and to sale of Company securities purchased under the plan. 

Dividend Reinvestment Plan.  This Policy does not apply to purchase of Company 
securities pursuant to a dividend reinvestment plan and occurring as a result of the plan-
holder’s reinvestment of dividends from Company securities.  This Policy does apply to: 
voluntary purchases of Company securities arising from additional contributions to the 
dividend reinvestment plan; an election to participate in a plan or increase participation in a 
plan; and sale of Company securities purchased under the plan.   

Applicability of Restrictions: 

Material Information.  Information is “material” when it is substantially likely that a 
reasonable investor would consider the information important to a decision to buy, hold or 
sell stock and would therefore affect the price of the stock.  Examples of material 
information include: 

• projections of future earnings or losses; 

• knowledge regarding a pending or proposed merger, acquisition or tender  offer or 
regarding a significant purchase or sale of assets; 

• changes in dividend policies; 

• the declaration of a stock split or the offering of additional securities; 

• changes in management; 

• cybersecurity breaches; 

• breakthroughs in technology; and  

• the award or loss of a substantial contract or gain or loss of substantial customer or 
supplier. 
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Either positive or negative information may be material.  If you are unsure at any 
time as to whether you are in possession of material information about the Company, you 
should contact the Compliance Administrator for clarification.  The prohibition on selective 
disclosure of material non-public information during conversations with market participants 
applies to all directors (including outside directors), officers and employees.   

Non-Public Information.  The restrictions on purchases or sales of Company 
securities based on material information applies not only to non-public information but also 
applies for a limited time after such information has been released to the public.  The 
Company’s stockholders and the investing public must be afforded time to receive and 
digest material information, before it can be considered in the public domain.  As a general 
rule, you should consider material information to be non-public from the time you become 
aware of material information until two full trading days after it has been released by the 
Company to the public and, accordingly, you should not engage in any stock transactions 
until after that time.  If the information is complex or is not widely disseminated, the 
Company will advise you in certain circumstances that you must wait an even longer period 
of time.  

Family Members and Other Third Parties.  The restrictions on trading set forth above 
apply not only to you but also to family members, such as your spouse, children, parents 
and siblings as well as other persons with whom you have a reasonable expectation of 
confidentiality.  You are responsible for the compliance of family members and other 
persons with whom you have a confidential relationship and should, if necessary, review 
with them the Company policy and the general prohibitions on insider trading.  In order to 
minimize the potential for exposure, you should avoid discussing any non-public information 
about the Company with family members.  The restrictions on purchases or sales of 
Company securities also apply to any trust, partnership or other entity which you control 
including venture capital partnerships. 

Tipping Information to Others.  You may not disclose any material non-public 
information to your friends, your social acquaintances or anyone else.  This prohibition 
applies whether or not you receive any benefit from the other person’s use of that 
information.  

Obligations Post-Employment, etc.  Following the cessation of your business 
relationship with the Company, the insider trading laws continue to prohibit any trading by 
you while in possession of material inside information.  As a result, you should consult with 
your counsel prior to any sale of Company securities after your business relationship with 
the Company terminates, particularly during any Black-Out Period immediately following the 
cessation of your business relationship with the Company. 

Procedures: 

All employees shall execute the attached certification regarding compliance with the 
policies and procedures set forth in this policy statement and with the prohibition against 
insider trading and selective disclosure.  

On a periodic basis, all members of the Board of Directors, officers and employees 
may be requested to certify their compliance with the policies and procedures set forth in 
this policy statement and with the prohibition on insider trading and, with respect to 
directors and officers, compliance with the policies and procedures set forth in this policy 
statement regarding public disclosure of material non-public information.  
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No director, officer or employee shall disclose or discuss any non-public information 
about the Company with any person outside the Company, except as may be required in 
connection with the proper performance by such director, officer or employee of his or her 
duties on behalf of the Company.  Only Company Spokespersons are authorized to have 
substantive discussions about any aspect of the Company’s business with the media or any 
broker-dealer, investment banker, securities analyst, investment advisor, institutional 
investment manager or investment company, venture capital fund, or stockholder, or in any 
social media (e.g., Facebook, Twitter, etc.). 

If any director, officer or employee becomes aware that an unauthorized disclosure 
of material non-public information about the Company was made on a selective basis, he or 
she should immediately notify the Chief Executive Officer or his designee. 

The Company has adopted a Quiet Period during which Company Spokespersons 
may not  discuss the Company’s current quarter or anticipated future performance with 
broker-dealers (including employees such as analysts and investment bankers), investment 
advisers, institutional investment managers, stockholders and investment companies, 
including venture capital funds.  This Quiet Period starts on the 15th day of the last month 
of each quarter and ends two full trading days after the Company makes its quarterly 
earnings announcement. 

Internet Chat Rooms; Social Media.  A number of questions have arisen concerning 
the propriety of employees engaging in online discussions in Internet chat rooms, social 
media websites or other Internet sites concerning the Company.  It is virtually impossible to 
engage in such discussions without divulging some information that is proprietary to the 
Company and which is not generally known, regardless of the participant’s intent. These 
forums are often filled with inaccuracies, and good-intentioned attempts to “correct the 
record” can result in more harm than good.  Readers of this type of information can use 
such information, which can be “material,” in inappropriate ways over which neither the 
participant nor the Company has control.  We all need to be vigilant to ensure that no 
material or confidential information (especially earnings related information) “leaks” to the 
public before the Company officially releases it. 

Further, it is a common misperception that the identity of participants on Internet 
discussion forums is secret. Government agencies and individuals can obtain this 
information under certain circumstances, and thus there is no real “anonymity” on the 
Internet.  Consequently, it is important for all employees to understand that the Company’s 
policy covers all communications by employees, including participation in Internet or other 
forums or chat rooms.  As such, communications relating to the Company on Internet chat 
rooms, social media, bulletin boards, or otherwise are prohibited.  [Editors’ Note: consider 
whether some use of Company information on social media will be permitted.]  In addition, 
the Company strongly discourages and, depending on the information, may prohibit 
employees from participating in such forums relating to competitors of the Company or 
entities with which the Company has a business relationship. 

No Comment Policy.  The Company has a general policy that it will not comment on 
rumors concerning Company developments, including, without limitation, rumors concerning 
offerings of its securities, or acquisitions or dispositions, restructurings or similar matters 
except as approved by a Company Spokesperson (or a designee of such Company 
Spokesperson). 
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Means For Public Disclosure.  The Company will disclose material information by a 
means of dissemination designed to provide broad, non-exclusionary distribution of the 
information to the public. 

Company Spokespersons.  The Company designates the [Chief Executive Officer, the 
President and Chief Operating Officer, the Vice President of Finance and the General 
Counsel] and those persons whom they designate in writing to be the Company 
Spokespersons authorized to speak to securities analysts, institutional investors, the press, 
or others, on behalf of the Company. 

Pre-Clearance Procedures.  Directors, officers, and employees who have been notified 
in writing by the Chief Executive Officer or his designee that they routinely come into 
possession of material non-public information are required to request pre-clearance from the 
Company’s Compliance Administrator for any prospective transaction in Company securities.  

The request must be in writing and delivered to the Compliance Administrator a 
minimum of two business days prior to the proposed transaction.  The requestor should 
consider carefully whether he or she may possess material non-public information and fully 
describe any circumstances surrounding possible knowledge of such information to the 
Compliance Administrator.  The requestor should also be prepared to report the transaction 
on a Form 4 or For 5, if required, and to file a Form 144 if necessary.  The Compliance 
Administrator is not obligated to approve a proposed trade and may decide not to allow the 
transaction.  

If a person’s proposed transaction is denied, the person should not engage in any 
other purchase or sale of Company securities and should not notify anyone of the denial.  

If approved, a proposed transaction must be completed within five business days of 
approval.  If not completed within that timeframe, the person seeking to make the 
transaction must re-request pre-clearance.   

Transactions in Company securities made under a Rule 10b5-1 Trading Program are 
exempt from the pre-clearance requirement, subject to the conditions described above.  

Quarterly Black-Out Periods. The Compliance Officer shall designate certain directors, 
officers, and employees of the Company or its subsidiaries as subject to this restriction.  
Those persons, the entities they control, and individuals with whom they have a confidential 
relationship, including family members, may not buy or sell Company securities during the 
Quarterly Black-Out Period unless otherwise permitted by this Policy.  The Quarterly Black-
Out Period shall begin on the fifteenth day of the third month of each of the Company’s fiscal 
quarters and ending two full trading days after the public announcement of the Company’s 
quarterly results.  Trades effected pursuant to a 10b5-1 Trading Program are permitted 
during Black-Out Periods unless the Company has exercised its right to suspend a trade 
under the Trading Program as deemed necessary for the Company’s best interests.   

Special Black-Out Periods. From time to time, the Compliance Administrator shall 
designate certain directors, officers, or employees of the Company or its subsidiaries who 
are aware of a material non-public event as subject to a Special Black-Out Period. Promptly 
after deciding to subject a person to a Special Black-Out Period, the Compliance  
Administrator shall notify that person that he or she is not permitted to trade in the 
Company’s securities and notify the person again when the Period has ended.  The 
Compliance Administrator will not disclose the reason for the Special Black-Out Period to 
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anyone or notify any persons but those subject to the Black-Out Period that it is in effect.  A 
person subject to the Black-Out Period should not inform anyone of the Period.  The 
purchase or sale of Company securities made under a Trading Program meeting the 
requirements set forth above is exempt from this restriction unless the Company has 
exercised its right to suspend a trade under the Trading Program as deemed necessary for 
the Company’s best interests.  The purchase or sale of Company securities made under a 
trading program that does not meet the requirements set forth above must adhere to any 
Special Black-Out Periods unless the person who established the trading program obtained 
approval in writing from the Chief Executive Officer prior to making such purchase or sale. 
Approval will be granted solely in the Company’s discretion.  

Conclusion 

This statement is intended to present the Company’s procedures and policies with 
respect to the trading of securities by employees, officers and directors and the disclosure of 
material non-public information to market participants.  The procedures and policies set 
forth in this policy statement present only a general framework within which you may 
purchase and sell securities of the Company without violating the insider trading laws.  You 
have the ultimate responsibility for complying with the insider trading laws.  Your 
obligations under the insider trading laws may extend beyond the procedures and policies 
set forth herein, and you should obtain additional guidance whenever possible. 



 

 
 

 

EXHIBIT TO ATTACHMENT A 

The undersigned hereby certifies that he/she has read and understands the Statement 
of Company Policy Regarding Insider Trading and Disclosure of Material Non-Public 
Information of Xyz, Inc. (the “Company”), a copy of which is attached hereto, and agrees to 
comply with the procedures and policies set forth therein. 

 
Date:   
 
Signature:   
 
Name (please print):   
 
Department:   



 

 
 

 

ATTACHMENT B 
 
 

TO:  _____________________ [Persons on the Black-Out Period List] 
 

FROM: General Counsel 
 
DATE:  
 
SUBJECT: Black-Out Period Procedures 
 
 

Xyz, Inc. (the “Company”) has developed “Black-Out Period” restrictions on trading in 
the Company’s securities.  Because of your current position with the Company, you are 
subject to the Company’s Black-Out Periods.  This memorandum explains the Company’s 
Black-Out Period procedures. 

The Black-Out Period 
 

Due to the potential impact of the release of financial information at the end of each 
fiscal quarter on the price of the Company’s securities, officers, directors and  employees of 
the Company with access to sensitive financial information who also trade near the end of a 
fiscal quarter are at significant risk of being sued for allegedly trading on inside information.  
To provide a measure of protection, the Company has instituted what it refers to as the 
“Black-Out Periods.” 

The standard Black-Out Period (the “Quarterly Black-Out Period”) will commence the 
close of business [●] days before the end of each quarter and will end at the close of business 
two full trading days after the public announcement of earnings for the quarter.  In addition, 
in cases where the Company either has, or is at risk of acquiring, material non-public 
information, unscheduled Black-Out Periods (“Special Black-Out Periods”) may be imposed.  
Usually this will occur when the Company is imminently considering some significant decision, 
for example, a public offering of securities, an acquisition or a major commercial transaction, 
or other material event.  At those times, you will receive a separate communication advising 
you of the commencement of a special Black-Out Period or extension of a regular Quarterly 
Black-Out Period.  Please note, however, that whether or not a Quarterly Black-Out Period or 
Special Black-Out Period is in effect, you are obligated to refrain from trading while in the 
possession of material non-public information about the Company. 

During a Black-Out Period you are required to refrain from buying or selling the 
Company’s securities.  The foregoing prohibition does not include the exercise of stock 
options granted under the Company’s stock plans.  (Please note, however, that a same day 
“cashless exercise” of stock options through a broker is considered a sale of stock for this 
purpose, and is prohibited during a Black-Out Period.)  While trading is prohibited during 
Black-Out Periods, trades effected pursuant to a Trading Program filed with the Company, 
which are described in the Company’s Statement of Company Policy Regarding Insider 
Trading and Disclosure (the “Trading and Disclosure Policy”), are permitted during Black-Out 
Periods (unless the Company has otherwise exercised its right to suspend a trade under the 
Trading Program as deemed necessary for the best interests of the Company).  Trades 
effected pursuant to a trading program that otherwise meets the requirements of Rule 10b5-
1 are not permitted during Quarterly or Special Black-Out Periods, but may be exempted 
from Special Black-Out Periods if approval in writing is granted by Chief Executive Officer or 
his designee, which will be granted solely in the Company’s discretion, prior to making such 
purchase or sale. 



 

 
 

Material Information  
 

Black-Out Periods are activated during periods when sensitive information may be 
available within the Company.  It should be kept in mind, however, that an employee may 
possess material information other than financial information.  As stated in the Company’s 
Trading and Disclosure Policy, information is material when there is a substantial likelihood 
that a reasonable investor would consider it important in making an investment decision.  
Thus, the fact that an important contract is about to be announced could constitute material 
information.  Similarly, information relating to an imminent action by a regulatory agency, or 
an unusually significant lawsuit about to be filed, could be material information.  All 
employees must use their common sense judgment in determining what is considered 
material information.  If you have any questions regarding what is “material,” or the 
application of any of the rules described in this policy, please see me. 

The Company’s Trading and Disclosure Policy addresses the subjects of insider trading 
and maintaining the confidentiality of corporate information.  The Company has developed 
means for publicly announcing information.  Employees who are not authorized to speak on 
behalf of the Company may not disclose confidential or material information about the 
Company.  An employee who discloses material non-public information about the Company to 
another person who then engages in stock market transactions may be liable for having 
“tipped” the other person.  Therefore, considerable caution must be exercised when 
discussing the Company with others. 

Beneficial Ownership 

The legal prohibitions against insider trading apply to securities held by you, as well as 
securities beneficially held by you.  In other words, depending on the circumstances, 
ownership of shares held by family members, trusts or family partnerships may be 
attributable to you.  Accordingly, if your spouse, child or other person living in your home, or 
if a trust of which you were trustee or beneficiary, were to buy or sell the Company’s stock 
during a Black-Out Period, the transaction might be deemed a purchase or sale by you.  The 
Black-Out Period restrictions apply not only to stock transactions by you, but also to 
transactions by your spouse, minor children, other persons living in your home or your 
dependents, and any other person or entity who holds shares over which you do or may have 
some control. 

If you have any questions about the Company’s Black-Out Period procedures, please 
feel free to call me. 
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Nasdaq Independent Director Criteria 

"Independent director" means a person other than an executive officer or employee 
of the company [includes parents or subsidiaries] or any other individual having a 
relationship which, in the opinion of the company's board of directors, would interfere with 
the exercise of independent judgment in carrying out the responsibilities of a director. The 
following persons shall not be considered independent: 

(A) a director who is, or at any time during the past three years was, employed by 
the company;  

(B) a director who accepted or who has a Family Member who accepted any 
compensation [which can include indirect compensation such as consulting or personal 
service contracts or political contributions] from the company or any parent or subsidiary of 
the company in excess of $120,000 during any period of twelve consecutive months within 
the three years preceding the determination of independence, other than the following:  

(i) compensation for board or board committee service;  

(ii) compensation paid to a Family Member who is an employee (other than 
an executive officer) of the company; or 

(iii) benefits under a tax-qualified retirement plan, or non-discretionary 
compensation. 

Provided, however, that in addition to the requirements contained in this paragraph 
(B), audit committee members are also subject to additional, more stringent requirements 
under Rule 5605(c)(2) [i.e., not accept any consulting, advisory or other compensation from 
the issuer or be an “affiliated person” of the issuer or any subsidiary thereof].  

(C) a director who is a Family Member of an individual who is, or at any time during 
the past three years was, employed by the company as an executive officer;  

(D) a director who is, or has a Family Member who is, a partner in, or a controlling 
stockholder or an executive officer of, any organization to which the company made, or 
from which the company received, payments for property or services in the current or any 
of the past three fiscal years that exceed 5% of the recipient's consolidated gross revenues 
for that year, or $200,000, whichever is more, other than the following:  

(i) payments arising solely from investments in the company's securities; or  

(ii) payments under non-discretionary charitable contribution matching 
programs.  

(E) a director of the company who is, or has a Family Member who is, employed as 
an executive officer of another entity where at any time during the past three years any of 
the executive officers of the company serve on the compensation committee of such other 
entity; or  
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(F) a director who is, or has a Family Member who is, a current partner of the 
company's outside auditor, or was a partner or employee of the company's outside auditor 
who worked on the company's audit at any time during any of the past three years.  

NOTE:  "Family Member" means a person's spouse, parents, children and siblings, 
whether by blood, marriage or adoption, or anyone residing in such person's home. 
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