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Procurement Notices (PNs): Changes to the NFS require rulemaking and publication in the
Federal Register when a change may have an effect on the public. Changes to internal guidance
and procedures are controlled, processed, and approved internally and are not required to be
published in the Federal Register. All changes are then incorporated into the single, official
NASA-maintained Internet version of the NFS through the issuance of PNs. PNs are numbered
consecutively, prefixed by the last two digits of the calendar year of issuance.

Procurement Class Deviations (PCDs): Used to deviate from FAR and/or NFS requirements in
cases where the deviation affects more than one contract action and is temporary in nature.

Procurement Information Circulars (P1Cs): Used for internal dissemination of procurement-
related information that clarifies existing policy, is temporary in nature or episodic and generally
not suitable for inclusion in the NFS.

NES Archive: Previously issued versions of the NFS are provided for historical purposes only.

References to the Federal Acquisition Regulations (FAR), NASA Procedural Requirements
(NPR), NASA Policy Directive (NPD), and agency-wide templates throughout the NFS can be
explored through the following websites:

FAR
NASA Online Directives Information System (NODIS)
Agency Templates (Internal NASA Only)

For questions relating to NFS publications, contact the NASA FAR Supplement Manager,
Geoffrey Sage.

For questions pertaining to NASA regulations applicable to Small Business, please contact
the NASA HQ, Office of Procurement, Small Business Point of Contract.

Recommended administrative changes to the NFS, such as corrections to misspelled words,
omitted words or lines, and errors in format or in links to referenced documents shall be
emailed to the NES Manager -- include the NFS citation and a clear description of the
error. Other suggestions for improving the NFS should follow the instructions in NES_
1801.271.
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PART 1801
FEDERAL ACQUISITION REGULATIONS SYSTEM

1801.000 Scope of part.

This part sets forth general information about the National Aeronautics and Space
Administration (NASA) Federal Acquisition Regulation (FAR) Supplement, also referred to as
the NFS.

Subpart 1801.1—Purpose, Authority, Issuance
1801.103 Authority.

(@) Under the following authorities, the Administrator has delegated to the Assistant
Administrator for Procurement authority to prepare, issue, and maintain the NFS:
(i) The National Aeronautics and Space Act of 1958 (Pub. L. 11-314; 51 U.S.C.
20113 et seq.).
(if) 10 U.S.C. chapter 137.
(iii) Other statutory authority.
(iv) FAR subpart 1.3.

1801.104 Applicability.
The NFS applies to all acquisitions as defined in FAR Part 2 except those expressly excluded by
the FAR or this regulation.

1801.105 Issuance.
1801.105-1 Publication and code arrangement.

(b)(i) The NFS is an integrated document that contains both acquisition regulations that
require public comment and internal Agency guidance and procedures that do not require public
comment. NASA personnel must comply with all regulatory and internal guidance and
procedures contained in the NFS.

(if) NFS regulations that require public comment are issued as Chapter 18 of Title
48, CFR.

(iii) The single official NASA-maintained version of the NFS is on the Internet
(http://www.hqg.nasa.gov/office/procurement/regs/NFS.pdf).

[PN 18-11]
1801.105-2 Arrangement of regulations.

(b)(1)(A) Numbering of NFS text implementing the FAR shall be the same as that of the
related FAR text, except when the NFS coverage exceeds one paragraph. In such case the NFS
text is numbered by skipping a unit in the FAR 1.105-2(b)(2) prescribed numbering sequence.
For example, two paragraphs implementing FAR 1.105-2(b)(1) are numbered 1801.105-
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2(b)(1)(A) and (B), rather than (1)(i) and (ii). Further subdivision of the NFS implementing
paragraphs would follow the prescribed sequence in FAR 1.105(b)(2).
(B) NFS text that supplements the FAR part is numbered the same as its

FAR counterpart with the addition of a number 70 and up. For example, NFS supplement of
FAR subsection 1.105-3 is numbered 1801.105-370. Supplemental text exceeding one paragraph
is numbered using the FAR 1.105-2(b)(2) prescribed numbering sequence without skipping a
unit.

(2) Subdivision numbering below the fourth level repeats the numbering
sequence using italicized letters and numbers.

1801.106 OMB approval under the Paperwork Reduction Act.

The following OMB control numbers apply:

NFS Segment OMB Control Number
1823 2700-0089
1827 2700-0052
1852.223-70 2700-0160
NF 533 2700-0003
NF 1018 2700-0017

Subpart 1801.2—Administration
1801.270 Amendment of the NFS.

(a) Changes to the NFS require rulemaking and publication in the Federal Register when
a change may have an effect on the public. Changes to internal guidance and procedures are
controlled, processed, and approved internally and are not required to be published in the Federal
Register. All changes are then incorporated into the single, official NASA-maintained Internet
version of the NFS through the issuance of Procurement Notices (PNs). PNs are numbered
consecutively, prefixed by the last two digits of the calendar year of issuance.

(b) For guidance on application of NFS changes to solicitations and contracts, see FAR
1.108(d).

1801.271 NASA procedures for FAR and NFS changes.

() Recommended administrative changes to the NFS, such as corrections to misspelled
words, omitted words or lines, and errors in format or in links to referenced documents shall be
emailed to the NFS Manager.

(b) Requests for proposed revisions to the FAR or NFS shall be submitted in writing and
shall contain the following information: (i) a description of the issue or concern the suggested
revision is designed to correct, (ii) the revision in the form of a marked-up copy of the current
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FAR or NFS language and/or the text of any proposed language to be added, (iii) a brief
explanation of the consequences of not making a change and the benefits to be expected from
making a change, and (iv) any other information necessary for a clear understanding of the issue
or concern, such as the relationship between the FAR and NFS coverage, legal opinions and/or
concurrences, inputs and/or concurrences from other cognizant offices, and any existing
agreements. All requests for proposed revisions to the FAR and NFS shall be emailed to the
NES Manager. Requests from Headquarters offices shall originate at the division level or higher,
while requests from the centers shall be from the Procurement Officer or a higher level official.
The sender’s email address will suffice as the official signature for requests for proposed
revisions to the FAR or NFS; the email shall include the supporting information that is emailed

to the NFS Manager.

1801.272 Procurement Information Circulars.

(@) The Procurement Information Circular (PIC) is used for internal dissemination of
procurement-related information that clarifies existing policy, is temporary in nature or episodic
and generally not suitable for inclusion in the NFS. PICs should be used very carefully and their
duration shall not exceed one year, unless a longer period of time is approved by the Director,
Headquarters Office of Procurement, Procurement Management & Policy Division. Any PIC
that has a duration greater than one year shall be reviewed, updated as required, and revalidated,
not later than on its anniversary date. The Headquarters Office of Procurement, Procurement
Management & Policy Division is responsible for the control, processing, vetting, and approval
of PICs.

(b) PICs are numbered on a calendar year basis, beginning with number 1, prefixed by
the last two digits of the year.

(c) PICs are posted on the online Procurement Library.
1801.273 Procurement Class Deviations.

(@) The Procurement Class Deviation (PCD) is used to deviate from FAR and/or NFS
requirements in cases where the deviation affects more than one contract action and is temporary
in nature. Since PCDs are processed and issued without public comment, PCDs shall be used
very carefully and with a specified duration that is sufficient to allow for the formal processing
of the change to the FAR and/or NFS. The Headquarters Office of Procurement, Procurement
Management & Policy Division is responsible for the control, processing, and vetting of PCDs.
Approval of PCDs are in accordance with FAR 1.404(c).

(b) PCDs are numbered on a calendar year basis, beginning with number 1, prefixed by
the last two digits of the year.

(c) PCDs are posted on the online Procurement Library.
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Subpart 1801.3—Agency Acquisition Regulations
1801.301 Policy.

(@)(2) Heads of NASA field installations may prescribe policies and procedures that do
not have a significant effect beyond the internal operating procedures of their installations. All
other policies, procedures, and solicitation and contract provisions and clauses must be
forwarded to the Headquarters Office of Procurement, Procurement Management & Policy
Division for approval in accordance with 1801.271.

(b)(i) Title 41 U.S.C. 1707 requires publication of NFS changes for public comment
where there will be a significant effect beyond the internal operating procedures of the Agency
or a significant cost or administrative impact on contractors or offerors. However, it does not
define "significant effect beyond the internal operating procedures™ or "significant cost or
administrative impact.” Examples of policies or procedures that fall in either of these categories
are:

(A) A contract clause requiring contractors to take precautions to avoid
injury to Florida manatees, which have been designated as an endangered species, has a
significant cost impact for contractors who must obtain protective devices for boat propellers and
take other safety actions.

(B) A contract clause requiring contractors to follow the Government's
holiday schedule, thereby disallowing premium pay for work on contractor-designated holidays,
will have an effect outside the internal operating procedures of the agency.

(C) A contract clause requiring contractors to segregate costs by
appropriations will affect the contractor's internal accounting system and have a significant
impact.

(D) Requiring contractor compliance with NASA's Space Transportation
System Personnel Reliability Program will have an effect outside the internal operating
procedures of the agency.

(if) In contrast, the following would not have to be publicized for public
comment:

(A) Security procedures for identifying and badging contractor personnel
to obtain access at a NASA installation.

(B) A one-time requirement in a construction contract for the contractor
to develop a placement plan and for inspection prior to any concrete being placed. (This is part
of the specification or statement of work.)

(C) A policy that requires the NASA installation to maintain copies of
unsuccessful offers.

1801.303 Publication and codification.

(a) Part, subpart, and section numbers 70 through 89 are reserved for NFS supplementary
material for which there is no FAR counterpart.
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Subpart 1801.4—Deviations from the FAR

1801.400 Scope of subpart.
This subpart prescribes the policies and procedures for authorizing deviations from the FAR and
the NFS.

1801.471 Procedure for requesting deviations.

(a) Requests for authority to deviate from the FAR or the NFS shall be submitted by the
Procurement Officer to the Headquarters Office of Procurement, Procurement Strategic
Operations Division.

(b) Each request for a deviation shall contain, as a minimum—

(1) ldentification of the FAR or the NFS requirement from which a deviation is
sought;

(2) A full description of the deviation, the circumstances in which it will be used,
and the specific contract action(s) to which it applies;

(3) A description of its intended effect;

(4) A statement as to whether the deviation has been requested previously and, if
s0, the circumstances of the previous request;

(5) ldentification of the contractor(s) and the contract(s) affected, including dollar
value(s);

(6) Detailed reasons supporting the request, including any pertinent background
information; and

(7) A copy of counsel's concurrence or comments.

(c) In addition to the information required by 1801.471(b), requests for individual
deviations from FAR cost principles under FAR 31.101 should include a copy of the contractor's
request for cost allowance.

Subpart 1801.6—Career Development, Contracting Authority, and Responsibilities

1801.601 General.

(@) The NASA Administrator delegates the authority to enter into and take other actions
for FAR-based purchases, contracts, and for financial assistance instruments and the
responsibilities in NPD 1000.3E Chapter 4.6.2.1.v.(6) to the Assistant Administrator for
Procurement.

(b) The Assistant Administrator for Procurement redelegates this authority to the
appropriate contracting activity personnel in accordance with applicable laws and regulations.

(c) The NASA Administrator delegates the authority for the necessary approvals and
overall Agency-wide implementation of the Federal Activities Inventory Reform (FAIR) Act and
OMB Circular A-76 to the Assistant Administrator for Procurement. The Assistant
Administrator for Procurement serves as the Competitive Sourcing Official (CSO) for overall
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implementation of the FAIR Act and OMB Circular A-76 with NASA Center Directors
delegated authority for the implementation of the FAIR Act and OMB Circular A-76 within the
respective Centers subject to overall authority of CSO. NASA Center Directors can redelegate
this authority to an individual within the Office of the Center Director.

[PN 18-15, PN 20-02]
1801.602 Contracting Officers.
1801.602-2 Responsibilities.

(c)(A) The contracting officer should coordinate with Agency, Center and other program
office finance offices, as appropriate, when structuring the contract line item(s) (see FAR
4.1001).

(d)(i) A Contracting Officer’s Representative (COR) delegation may be made only by
the contracting officer cognizant of that contract at the time the delegation is made. If the
cognizant contracting officer is absent, the delegation letter may be signed by a warranted
contracting officer at any level above the cognizant contracting officer. An individual COR may
have only the duties specifically identified in a written delegation to him or her by name (i.e.,
COR duties may not be delegated to a position) and has no authority to exceed them. CORs
should be informed that they may be personally liable for unauthorized commitments.
Contracting officer authority to sign or authorize contractual instruments shall not be delegated
through a COR designation or by any means other than a contracting officer warrant.

(if) The cognizant contracting officer may appoint a qualified Government
employee to act as their representative in managing the technical aspects of a particular contract.
A COR may be a NASA or Federal agency civil servant or a member of the military. A COR
may also be an Intergovernmental Personnel Act (IPA) appointed detailee (5 U.S.C. 3374
authorizes the temporary assignment of employees of universities, state/local/tribal governments,
and certain non-profit organizations); but shall not be delegated inherently governmental
functions (FAR 7.503). In appointing an IPA as a COR, contracting officers shall seek center
counsel for conflict of interest determination related to their duties; confirm completion of
Standards of Ethical Conduct for Employees of the Executive Branch training; and ensure the NF
1634 does not delegate inherently governmental functions. Technical organizations are
responsible for ensuring that the individual they recommend to the contracting officer possesses
training, qualifications and experience commensurate with the duties and responsibilities to be
delegated and the nature of the contract.

(iii) The COR may be authorized to provide technical direction in accordance
with the Statement of Work and the NF 1634, Contracting Officer’s Representative
(COR)/Alternate COR Delegation. Technical direction encompasses written direction from the
COR to provide clarification of the contract’s general description of the scope of work to include
approaches, solutions, designs, refinements or shifts within tasks, or inquiries related to the
general tasks and requirements in the SOW.

(iv) If necessary, the contracting officer may appoint an alternate COR to act
during short absences of the COR, such as when the COR is on leave or travel. When approved
by the Procurement Officer and in limited circumstances, warranted by contract scope, workload,
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and the need to provide adequate oversight, the contracting officer may appoint more than one
alternate COR on a contract. If more than one alternate COR is appointed, the contracting
officer shall provide the COR, the alternate COR (s), and the contractor written guidance
specifying how the line of succession works to clearly ensure each party knows who is acting as
the COR at any given time.

(v) NASA Form 1634, Contracting Officer Representative’s (COR) Delegation,
shall be used to appoint CORs. The contracting officer will modify the form to address the
specific contract functions delegated to the COR or retained by the contracting officer. CORs
cannot redelegate their duties and responsibilities and the COR may be held personally liable for
unauthorized acts. However, this does not prohibit the COR from receiving assistance for the
purpose of monitoring contractor progress and gathering information. When one individual is
appointed as a COR on more than one contract, separate delegations shall be issued for each
contract. A separate NF 1634 shall be used to appoint the alternate COR (s).

(vi) A COR delegation remains in effect throughout the life of the contract unless
canceled in writing by the cognizant contracting officer or at any level above that contracting
officer. The contracting officer may modify the delegation only by issuance of a new delegation
canceling and superseding the existing delegation. The COR and his or her immediate
supervisor are responsible for promptly notifying the contracting officer when the COR has a
change in station, duty assignment, or leaves Government service.

(vii) With the exception of delegations made to construction contract CORs to
issue emergency on-site change orders, NF 1634 shall not be used to authorize a COR to initiate
procurement actions or in any way cause a change to the contract or increase the Government's
financial obligations. When delegating the COR authority to issue emergency on-site change
orders, the contracting officers shall specify in NF 1634 a not to exceed limitation on this authority.
In no event shall the limitation exceed $25,000.

(viii) Each COR shall acknowledge receipt and accept the delegation by signing
the original delegation letter and returning it to the contracting officer. The contracting officer
shall file original of the COTR delegation letter in the applicable contract file. Copies of the
signed COR delegation letter shall be distributed to the COR, the contractor, and each cognizant
contract administration office. Acknowledgment and distribution for terminations of COR
delegations and COR delegations which revise authority, duties and responsibilities shall follow
the same rules.

[PN 19-13]
1801.602-3 Ratification of unauthorized commitments.

(b) Policy. Individuals making unauthorized commitments may be subject to
disciplinary action, and the issue may be referred to the Office of Inspector General.

(©)(7) The authority in FAR 1.602-3 may be exercised only when--
(A) The Government employee who made the unauthorized commitment,
or his/her supervisor, if appropriate, initiates a procurement request in accordance with
1804.7301.
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(B) The procurement request and/or accompanying documentation
identifies the individual who made the unauthorized commitment, and includes a statement
signed by the individual that explains why normal acquisition procedures were not followed,
explains why the firm was selected, lists other sources considered, describes the work, and
estimates or states the agreed price. If the Government representative who made the
unauthorized commitment is no longer available, appropriate program personnel shall provide
the information described in this paragraph.

(C) The procurement request is submitted through the director of the
cognizant program office at the contracting activity, or comparable official. In the procurement
request, the director shall describe measures taken to prevent the recurrence of the unauthorized
commitment.

1801.603 Selection, appointment, and termination of appointment.
1801.603-1 General.

The NASA Administrator delegates the authority to appoint source selection officials,
contracting officers, contracting officer representatives, and other procurement officials to the
Assistant Administrator for Procurement, who redelegates this authority to the Procurement
Officer on a non-delegable basis, except for the appointment of the contracting officer
representative. However, for a procurement action that is subject to Master Buy Procedures (see
1807.7101) and the “selection” milestone for the procurement action is selected for headquarters
review and approval, the Assistant Administrator for Procurement retains the authority to appoint
the source selection official.

[PN 18-15, PN 20-02]
1801.603-2 Selection.
Normally, only GS-1102 and GS-1105 personnel with the requisite training and experience may

be appointed contracting officers and only when a valid organizational need can be
demonstrated.

1801.603-3 Appointment.

(b) Delegations of procurement authority to other than GS-1102 and GS-1105 personnel
shall be in accordance with the NASA Procurement Career Development and Training Policy.

1801.604 Contracting Officer’s Representative (COR).

1801.604-70 Federal Acquisition Certification for Contracting Officer’s Representatives
(FAC-COR) Requirements.

(1) These requirements apply to all individuals appointed as CORs and alternate
CORs on NASA contracts, including Phase Il and Phase 111 awards made under NASA's Small
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Business Innovation Research (SBIR) and Small Business Technology Transfer (STTR)
Programs. These requirements do not apply to CORs on Phase | SBIR or Phase | STTR awards.

(2) FAC-COR certificates from any civilian agency are equivalent to NASA
FAC-COR certificates. The following certificates, from NASA or any civilian agency, are
equivalent to a NASA FAC-COR certificate:

(i) Federal Acquisition Certification in Contracting (FAC-C) Level I or
above; or

(if) Federal Acquisition Certification for Program and Project Managers
(FAC-P/PM) Mid-Level/Journeyman.

(3) An individual with a FAC-COR certificate does not necessarily meet the
requirements for the FAC-C Level I or the FAC-P/PM mid-level/journeyman.

(4) For recordkeeping purposes, individuals with equivalent certificates who will
be appointed as CORs must submit a copy of their equivalent certificate to the Acquisition
Career Manager (ACM) in the Headquarters Office of Procurement, Procurement Strategic
Operations Division to be recorded as meeting NASA FAC-COR requirements.

(5) Basic COR Training. To earn a NASA FAC-COR certificate, individuals
must complete 40 hours of basic COR training approved by the ACM. ACM approved training
is available under the NASA Shared Service Center’s Agency-wide COR Training Blanket
Purchase Agreement (BPA).

(6) Continuing Education. CORs must maintain their skills currency through
continuing education. To maintain a FAC-COR, CORs are required to earn 40 continuous
learning points (CLPs) of skills currency training every two years. The two-year continuous
learning cycle is set for all civilian agencies for the following timeframes: October 01, 2011 until
September 30, 2013, October 01, 2013 until September 2015, and so forth.

(7) Supervisors remain responsible for working with CORs to identify those
activities and opportunities of greatest benefit to the professional development of an individual.
The training, professional activities, education and experience that are used to meet the
continuing education requirements must be job related.

(i) ACM approved training is available under NASA Shared Service
Center’s Agency-wide COR Training BPA.

(i) The FAI FAC-COR website provides additional guidance on training
that will meet CLP training requirements.

(8) A FAC-COR will expire if the continuing education requirements are not met
and the individual will no longer be eligible to be a COR.

(9) FAC-COR training, both basic and continuous, will be tracked in SATERN.
CORs are responsible for ensuring their SATERN learning history is accurate.

(h) The contracting officer shall verify that the proposed COR has a FAC-COR before
signing NF 1634. The Procurement Officer (PO) may defer, for a period not to exceed six
months, all or part of the FAC-COR requirements in writing, on a case-by-case basis, if granting
the deferment is in the best interest of the Agency. This authority shall be used only when
necessary. A written justification shall specify the reasons for and conditions of the deferment.
A copy of the justification shall be furnished to the ACM and documented in the contract file(s).

(1) If the proposed COR has not completed basic COR training, the PO shall
ensure the proposed COR receives appropriate interim training until the required COR basic
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training is completed. Interim training is a stop gap measure to ensure the COR understands his
or her authority and responsibilities. It may include a briefing or on-line training. Completion of
the interim training shall be documented in the applicable contracts file(s).

Subpart 1801.7—Determinations and Findings

1801.707 Signatory authority.

Signatory authority for determinations and findings (D&Fs) is specified in the FAR or the NFS
text for the associated subject matter. The NASA Administrator may make any of the D&Fs that
may be made by the Senior Procurement Executive or by a contracting officer.

1801.770 Legal review.
Each D&F, including class D&Fs, shall be reviewed by counsel for form and legality before
signature by the approving authority.
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PART 1802
DEFINITIONS OF WORDS AND TERMS

1802.000 Scope of part.

Commonly used words and terms are defined in FAR Subpart 2.1. This Part 1802 gives NASA-
specific meanings for some of these words and terms and defines other words and terms
commonly used in the NASA acquisition process.

Subpart 1802.1—Definitions
See PCD 18-01 for further guidance related to FAR 2.101.
1802.101 Definitions.
“Administrator” means the Administrator or Deputy Administrator of NASA.

“Contracting activity” in NASA includes the NASA Headquarters installation, the NASA Shared
Services Center, the NASA Management Office, and the following field installations: Ames
Research Center, Armstrong Flight Research Center, John H. Glenn Research Center at Lewis
Field, Goddard Space Flight Center, Lyndon B. Johnson Space Center, John F. Kennedy Space
Center, Langley Research Center, George C. Marshall Space Flight Center, and John C. Stennis
Space Center. A major program that may have contracts at multiple field centers may also be
considered a “contracting activity.”

[PN 18-15]

“Head of the agency” or “agency head” means the Administrator or Deputy Administrator of
NASA.

“Head of the contracting activity (HCA)” means the Procurement Officer of the buying location,
except in the following situations:

Procurement Activity Assigned HCA
NASA Shared Services Center (NSSC) OP Director of the Procurement Strategic
contracts Operations Division

NASA Management Office (NMO) contracts | NMO Director

Human Exploration and Operations Mission OP Director of the Procurement Strategic
Directorate (HEOMD) contracts Operations Division

Procurement Officers shall coordinate HCA activities with designated individuals within the
Office of the Center Director in accordance with field installation procedures. The OP Director
of the Procurement Strategic Operations Division shall coordinate HCA activities with NSSC
and HEOMD.

[PN 18-15, PN 20-02]
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“Procurement officer” means the chief of the contracting office, as defined in FAR 2.101.

“Senior Procurement Executive” means the Assistant Administrator or Deputy Assistant
Administrator for Procurement, Office of Procurement, NASA Headquarters.
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PART 1803
IMPROPER BUSINESS PRACTICES
AND PERSONAL CONFLICTS OF INTEREST

Subpart 1803.1—Safeguards
1803.101 Standards of conduct.

1803.101-1 General.

The statutory Federal conflict of interest prohibitions codified at 18 U.S.C. section 208 and their
application to NASA personnel are discussed in the Standards of Ethical Conduct for Employees
of the Executive Branch, 5 CFR Parts 2635, Subpart D, and 2540. All NASA personnel involved
in acquisitions shall become familiar with these statutory prohibitions. In addition to criminal
penalties, the statutes provide that transactions entered into in violation of these prohibitions are
voidable (18 U.S.C. section 218). The regulatory impartiality restrictions issued by the U.S.
Office of Government Ethics (OGE) are provided in 5 CFR Part 2635, Subpart E. All NASA
personal involved in acquisitions shall become familiar with these regulatory restrictions.

1803.101-2 Solicitation and acceptance of gratuities by Government personnel.
Any suspected violations shall be reported promptly to the Center’s Office of Inspector General.

1803.104 Procurement integrity.

1803.104-1 Definitions.
"Agency ethics official” means for Headquarters, the General Counsel and the Associate General
Counsel for General Law, and for each center, the Chief Counsel.

1803.104-4 Disclosure, protection, and marking of contractor bid or proposal information
and source selection information.

(a) Government employees serving in the following positions are authorized access to
proprietary or source selection information, but only to the extent necessary to perform their
official duties.

(i) Personnel participating in source evaluation board (SEB) procedures (see
1815.370) or personnel evaluating an offeror’s or bidder's technical or cost proposal under other
competitive procedures, and personnel evaluating protests.

(if) Personnel assigned to the contracting office.

(iii) The initiator of the procurement request (to include the official having
principal technical cognizance over the requirement).

(iv) Small business specialists.

(v) Personnel assigned to counsel's office.

(vi) Personnel assigned to the Defense Contract Audit Agency and contract
administration offices of the Department of Defense.

(vii) Personnel responsible for the review and approval of documents in
accordance with the Master Buy Plan Procedure in Subpart 1807.71.
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(viit) Other Government employees authorized by the contracting officer.

(ix) Supervisors, at any level, of the personnel listed in paragraphs 1803.104-
4(a)(i) through (viii).

(x) Duly designated ombudsman.

(c)(i) The originator of information that may be source selection information shall
consult with the contracting officer or the procurement officer, who shall determine whether the
information is source selection information. NASA personnel responsible for preparing source
selection information as defined in FAR 2.101 shall assure that the material is marked with the
legend in FAR 3.104-4(c) at the time the material is prepared.

(if) Unless marked with the legend "SOURCE SELECTION INFORMATION —
SEE FAR 2.101 and 3.104," draft specifications, purchase descriptions, and statements of work
are not considered source selection information and may be released during a market survey in
order to determine the capabilities of potential competitive sources (see FAR Subpart 7.1). All
documents, once released, must remain available to the public until the conclusion of the
acquisition.

1803.104-7 Violations or possible violations.

(@)(1) The Procurement Officer is the individual designated to receive the contracting
officer's report of violations.

(b) The head of the contracting activity (HCA) or designee shall refer all information
describing an actual or possible violation to the installation's counsel and inspector general staff
and to the Senior Procurement Executive.

() When the HCA or designee determines that award is justified by urgent and
compelling circumstances or is otherwise in the interest of the Government, then that official
shall submit a copy of the determination to the Senior Procurement Executive simultaneous with
transmittal to the Administrator.

1803.104-70 Restrictions on NASA personnel participating in proposal evaluations or
selection decisions.

For acquisitions of any dollar value, an employee may not participate in procurement planning or
the formulation of a procurement strategy, including Procurement Strategy Meetings, or in a
proposal evaluation or selection decision if the employee would not be in compliance with
statutory U.S. Government ethics requirements, the impartiality regulations issued by U.S. Office
of Government Ethics (OGE) at 5 CFR 2635, Subpart E, or any other applicable U.S.
Government ethics requirements. Participants should contact a NASA ethics official in their
local Chief Counsel’s office, or in the case of NASA Headquarters an ethics official in the Office
of General Counsel, for advice on the application of these provisions.

[PN 19-09]
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Subpart 1803.2—Contract or Gratuities to Government Personnel

1803.203 Reporting suspected violations of the Gratuities clause.
Any suspected violations of the clause at FAR 52.203-3, Gratuities, shall be reported to the
installation's Office of Inspector General.

Subpart 1803.3—Reports of Suspected Antitrust Violations
1803.303 Reporting suspected antitrust violations.

(b)(I) When offers are received that, in the opinion of the contracting officer, indicate
possible antitrust violations, the contracting officer shall report the circumstances to the General
Counsel, NASA Headquarters, through the Headquarters Office of Procurement, Procurement
Strategic Operations Division. Reports should not be submitted automatically but only when
there is reason to believe the offers may not have been arrived at independently. These reports
shall be submitted with conformed copies of bids or proposals, contract documents, and other
supporting data, and shall set forth—

(A) The noncompetitive pattern or situation under consideration;

(B) Purchase experience in the same product or service for a reasonable
period (one or more years) preceding receipt of the offers under consideration, including unit and
total contract prices and abstracts of bids;

(C) Community of financial interest among offerors, insofar as it is
known;

(D) The extent, if any, to which specification requirements or patents
restrict competition;

(E) Any information available about the pricing system employed in
offers believed to reflect noncompetitive practices; and

(F) Any other pertinent information.

(if) Evidence of practices that, in the opinion of the General Counsel, NASA
Headquarters, may violate the antitrust laws shall be forwarded to the Attorney General of the
United States (see FAR 3.303).

(d) The contracting officer shall submit the identical bid report required by FAR
3.303(d) to Headquarters Office of Procurement, Procurement Strategic Operations Division.
The report shall include the reasons for suspecting collusion. The Headquarters Office of
Procurement, Procurement Strategic Operations Division shall forward a copy to the NASA
Office of the Inspector General.

Subpart 1803.5—Other Improper Business Practices
1803.502 Subcontractor kickbacks.

Contracting officers shall report suspected violations of the Anti-Kickback Act in accordance
with 1809.470.
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Subpart 1803.6—Contracts with Government Employees or
Organizations Owned or Controlled by Them

1803.602 Exceptions.

The Senior Procurement Executive has been delegated the authority to authorize an exception to
the policy in FAR 3.601. The Senior Procurement Executive has redelegated this authority to the
heads of contracting activities (HCASs) for individual actions in the aggregate of $100,000 and
below, inclusive of follow-on acquisitions, with concurrence by the HCA's Office of Chief
Counsel. All requests above the HCA's authority shall be forwarded to the Senior Procurement
Executive for approval.

Subpart 1803.7—Voiding and Rescinding Contracts
1803.704 Policy.

(@) The Senior Procurement Executive has been delegated authority to void or rescind
contracts when there is a final conviction for violation of 18 U.S.C. chapter 11, 201-224
(Bribery, Graft and Conflicts of Interest) relating to them.

1803.705 Procedures.

(a) Procurement officers shall make reports to the Senior Procurement Executive. The
Senior Procurement Executive is responsible for the actions, notices, and decisions required by
FAR 3.705(c), (d), and (e).

Subpart 1803.8—Limitation on the Payment of Funds
to Influence Federal Transactions

1803.804 Policy.

(b) Procurement officers shall forward one copy of each Disclosure of Lobbying
Activities (SF-LLL) furnished pursuant to FAR 3.803 to the Headquarters Office of
Procurement, Procurement Strategic Operations Division. The original shall be retained in the
contract file. Forms shall be submitted semi-annually by April 15th for the six-month period
ending March 31st, and by October 15th for the period ending September 30th.

1803.806 Processing suspected violations.

The Senior Procurement Executive is the designated official to whom suspected violations of the
Act shall be referred. The suspected violations should be reported through the cognizant
Headquarters Office of Procurement, Procurement Strategic Operations Division analyst.
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Subpart 1803.9—Contractor Employee Whistleblower Protections

1803.900 Scope of subpart.
This subpart applies to NASA instead of FAR subpart 3.9.

(@) This subpart implements 10 U.S.C. 2409 as amended by section 846 of the National
Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181), section 842 of the National
Defense Authorization Act for Fiscal Year 2009 (Pub. L. 110-417), and section 827 of the
National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 112-239).

(b) This subpart does not apply to any element of the intelligence community, as defined
in 50 U.S.C. 3003(4). This subpart does not apply to any disclosure made by an employee of a
contractor or subcontractor of an element of the intelligence community if such disclosure—
(1) Relates to an activity or an element of the intelligence community; or
(2) Was discovered during contract or subcontract services provided to an
element of the intelligence community.

1803.901 Definition.

“Abuse of authority”, as used in this subpart, means an arbitrary and capricious exercise of
authority that is inconsistent with the mission of NASA or the successful performance of a
NASA contract.

1803.903 Policy.

(@) Policy. 10 U.S.C. 2409 prohibits contractors or subcontractors from discharging,
demoting, or otherwise discriminating against an employee as a reprisal for disclosing, to any of
the entities listed at paragraph (b) of this section, information that the employee reasonably
believes is evidence of gross mismanagement of a NASA contract, a gross waste of NASA
funds, an abuse of authority relating to a NASA contract, a substantial and specific danger to
public health or safety, or a violation of law, rule, or regulation related to a NASA contract
(including the competition for or negotiation of a contract). Such reprisal is prohibited even if it
is undertaken at the request of an executive branch official, unless the request takes the form of a
non-discretionary directive and is within the authority of the executive branch official making
the request.

(b) Entities to whom disclosure may be made:

(1) A Member of Congress or a representative of a committee of Congress.

(2) The NASA Inspector General or any other Inspector General that has
oversight over contracts awarded by or on behalf of NASA.

(3) The Government Accountability Office.

(4) A NASA employee responsible for contract oversight or management.

(5) An authorized official of the Department of Justice or other law enforcement
agency.

(6) A court or grand jury.

2015 EDITION (Thru PN 20-03) 1803-7



NASA Federal Acquisition Regulation Supplement

Part 1803—Improper Business Practices and Personal Conflicts of Interest

(7) A management official or other employee of the contractor or subcontractor
who has the responsibility to investigate, discover, or address misconduct.

(c) Disclosure clarified. An employee who initiates or provides evidence of contractor
or subcontractor misconduct in any judicial or administrative proceeding relating to waste, fraud,
or abuse on a NASA contract shall be deemed to have made a disclosure.

(d) Contracting officer actions. A contracting officer who receives a complaint of
reprisal of the type described in paragraph (a) of this section shall forward it to legal counsel and
to the NASA Inspector General.

1803.904 Procedures for filing complaints.

(@) Any employee of a contractor or subcontractor who believes that he or she has been
discharged, demoted, or otherwise discriminated against contrary to the policy in 1803.903 may
file a complaint with the Inspector General of NASA.

(b) A complaint may not be brought under this section more than three years after the
date on which the alleged reprisal took place.

(c) The complaint shall be signed and shall contain—

(1) The name of the contractor;

(2) The contract number, if known; if not known, a description reasonably
sufficient to identify the contract(s) involved,;

(3) The violation of law, rule, or regulation giving rise to the disclosure;

(4) The nature of the disclosure giving rise to the discriminatory act, including
the party to whom the information was disclosed; and

(5) The specific nature and date of the reprisal.

1803.905 Procedures for investigating complaints.

(@) Unless the NASA Inspector General makes a determination that the complaint is
frivolous, fails to allege a violation of the prohibition in 1803.903, or has been previously
addressed in another Federal or State judicial or administrative proceeding initiated by the
complainant, the NASA Inspector General will investigate the complaint.

(b) If the NASA Inspector General determines that a complaint merits further
investigation, the NASA Inspector General will—
(1) Notify the complainant, the contractor alleged to have committed the
violation, and the head of the Agency;
(2) Conduct an investigation; and
(3) Provide a written report of findings to the complainant, the contractor alleged
to have committed the violation, and the head of the Agency.
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(c) The NASA Inspector General—
(1) Will determine that the complaint is frivolous or will submit the report
addressed in paragraph (b) of this section within 180 days after receiving the complaint; and
(2) If unable to submit a report within 180 days, will submit the report within the
additional time period, up to 180 days, to which the person submitting the complaint agrees.

(d) The NASA Inspector General may not respond to any inquiry or disclose any
information from or about any person alleging the reprisal, except to the extent that such
response or disclosure is—

(1) Made with the consent of the person alleging reprisal,

(2) Made in accordance with 5 U.S.C. 552a (the Freedom of Information Act) or
as required by any other applicable Federal law; or

(3) Necessary to conduct an investigation of the alleged reprisal.

(e) The legal burden of proof specified at paragraph (e) of 5 U.S.C. 1221 (Individual
Right of Action in Certain Reprisal Cases) shall be controlling for the purposes of an
investigation conducted by the NASA Inspector General, decision by the head of the Agency, or
judicial or administrative proceeding to determine whether prohibited discrimination has
occurred.

1803.906 Remedies.

(@) Not later than 30 days after receiving a NASA Inspector General report in accordance
with 1803.905, the head of the Agency shall determine whether sufficient basis exists to
conclude that the contractor has subjected the complainant to a reprisal as prohibited by
1803.903 and shall either issue an order denying relief or shall take one or more of the following
actions:

(1) Order the contractor to take affirmative action to abate the reprisal.

(2) Order the contractor to reinstate the person to the position that the person held
before the reprisal, together with compensatory damages (including back pay), employment
benefits, and other terms and conditions of employment that would apply to the person in that
position if the reprisal had not been taken.

(3) Order the contractor to pay the complainant an amount equal to the aggregate
amount of all costs and expenses (including attorneys' fees and expert witnesses' fees) that were
reasonably incurred by the complainant for, or in connection with, bringing the complaint
regarding the reprisal, as determined by the head of the Agency.

(b) If the head of the Agency issues an order denying relief or has not issued an order
within 210 days after the submission of the complaint or within 30 days after the expiration of an
extension of time granted in accordance with 1803.905(3)(ii), and there is no showing that such
delay is due to the bad faith of the complainant—

(1) The complainant shall be deemed to have exhausted all administrative
remedies with respect to the complaint; and

(2) The complainant may bring a de novo action at law or equity against the
contractor to seek compensatory damages and other relief available under 10 U.S.C. 2409 in the
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appropriate district court of the United States, which shall have jurisdiction over such an action
without regard to the amount in controversy. Such an action shall, at the request of either party to
the action, be tried by the court with a jury. An action under this authority may not be brought
more than two years after the date on which remedies are deemed to have been exhausted.

(c) Whenever a contractor fails to comply with an order issued by the head of agency in
accordance with 10 U.S.C. 24009, the head of the Agency or designee shall request the
Department of Justice to file an action for enforcement of such order in the United States district
court for a district in which the reprisal was found to have occurred. In any action brought under
this paragraph, the court may grant appropriate relief, including injunctive relief, compensatory
and exemplary damages, and reasonable attorney fees and costs. The person upon whose behalf
an order was issued may also file such an action or join in an action filed by the head of the
agency.

(d) Any person adversely affected or aggrieved by an order issued by the head of the
Agency in accordance with 10 U.S.C. 2409 may obtain judicial review of the order's
conformance with the law, and the implementing regulation, in the United States Court of
Appeals for a circuit in which the reprisal is alleged in the order to have occurred. No petition
seeking such review may be filed more than 60 days after issuance of the order by the head of
the agency or designee. Review shall conform to chapter 7 of title 5, United States Code. Filing
such an appeal shall not act to stay the enforcement of the order by the head of an agency, unless
a stay is specifically entered by the court.

(e) The rights and remedies provided for in this subpart may not be waived by any
agreement, policy, form, or condition of employment.

[PN 18-11]

1803.907 Classified information.
Nothing in this subpart provides any rights to disclose classified information not otherwise
provided by law.

1803.970 Contract clause.
Use the clause at 1852.203-71, Requirement to Inform Employees of Whistleblower Rights, in
all solicitations and contracts.

Subpart 1803.70—IG Hotline Posters

1803.7000 Policy.

NASA requires contractors to display NASA hotline posters prepared by the NASA Office of
Inspector General on those contracts specified in 1803.7001, so that employees of the contractor
having knowledge of waste, fraud, or abuse, can readily identify a means to contact NASA's IG.
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1803.7001 Contract clause.
Contracting officers must insert the clause at 1852.203-70, Display of Inspector General Hotline

Posters, in solicitations and contracts expected to exceed $5,000,000 and performed at contractor
facilities in the United States.
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PART 1804
ADMINISTRATIVE MATTERS

Subpart 1804.1—Contract Execution

1804.103 Contract clause.

The contracting officer shall include the clause at FAR 52.204-1, Approval of Contract, in
solicitations, contracts, and supplemental agreements that require higher level approval. For
actions requiring Headquarters approval, insert "NASA Senior Procurement Executive" in the
clause's blank space.

1804.170 Contract effective date.

"Contract effective date” means the date agreed upon by the parties for beginning the period of
performance under the contract. In no case shall the effective date precede the date on which the
contracting officer or designated higher approval authority signs the document. Costs incurred
before the contract effective date are unallowable unless they qualify as precontract costs (see
FAR 31.205-32) and the clause prescribed at 1831.205-70 is used.

[PN 18-11]
1804.171 NASA Contract Writing System.

(@) The NASA Contract Writing System (NCWS) is NASA’s comprehensive agency tool
that supports contract writing and administration, workload management and data reporting. For
any new award above the micropurchase threshold (including, but not limited to, any purchase
order, task order or delivery order), all NASA personnel shall use NCWS, except for: (1) BPA
call orders and purchase orders where purchase card is the paying mechanism, (2) training
expenditures made using Standard Form 182, (3) emergency acquisitions in accordance with
FAR Part 18, and (4) contracts awarded before the date that NCWS becomes fully operational.
For those items identified in (1) through (4) of this section, any necessary contract administration
and closeout for that award shall be performed in NASA’s Core Financial module (CF).

(b) Centers shall obtain the approval to administer any award in the agency contract
writing system, if it was originally awarded in another system, from the Headquarters Office of
Procurement, Procurement Strategic Operations Division, and Headquarters Office of the Chief
Financial Officer.

Subpart 1804.2—Contract Distribution

1804.202 Agency distribution requirements.

In addition to the requirements in FAR 4.201, the contracting officer shall distribute one copy of
each R&D contract, including the Statement of Work, to the NASA Center for AeroSpace
Information (CASI), Attention: Acquisitions Collections Development Specialist, 7115 Standard
Drive, Hanover, MD 21076-1320.
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1804.203 Taxpayer identification information.

Instead of using the last page of the contract to provide the information listed in FAR 4.203,
NASA installations may allow contracting officers to use a different distribution method, such as
annotating the cover page of the payment office copy of the contract.

Subpart 1804.4—Safeguarding Classified Information within Industry
1804.402 General.

(b) NASA security policies and procedures are prescribed in NPD 1600.2, NASA
Security Policy; NPR 1620.2, Physical Security Vulnerability Risk Assessments; NPR 2810.1
Security of Information Technology; and NPD 2810.1, NASA Information Security Policy.

1804.404-70 Contract clause.

The contracting officer shall insert the clause at 1852.204-75, Security Classification
Requirements, in solicitations and contracts if work to be performed will require security
clearances. This clause may be modified to add instructions for obtaining security clearances
and access to security areas that are applicable to the particular acquisition and installation.

1804.470 Security requirements for unclassified information technology (IT) resources.

See PCD 15-03D for further guidance related to NFS Deviation Clauses 1852.239-73 and
1852.239-74.

1804.470-1 Scope.

This section implements NASA's acquisition requirements pertaining to Federal policies for the
security of unclassified information and information systems. Federal policies include the
Federal Information System Management Act (FISMA) of 2002, Homeland Security Presidential
Directive (HSPD) 12, Clinger-Cohen Act of 1996 (40 U.S.C. 1401 et seq.), OMB Circular A-
130, Management of Federal Information Resources, and the National Institute of Standards and
Technology (NIST) security requirements and standards. These requirements safeguard IT
services provided to NASA such as the management, operation, maintenance, development, and
administration of hardware, software, firmware, computer systems, networks, and
telecommunications systems.

1804.470-2 Policy.

NASA IT security policies and procedures for unclassified information and IT are prescribed in
NASA Policy Directive (NPD) 2810, Security of Information Technology; NASA Procedural
Requirements (NPR) 2810, Security of Information Technology; and interim policy updates in
the form of NASA Information Technology Requirements (NITR). IT services must be
performed in accordance with these policies and procedures.
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1804.470-3 IT security requirements.

(@) These IT security requirements cover all NASA awards in which IT plays a role in
the provisioning of services or products (e.g., research and development, engineering,
manufacturing, IT outsourcing, human resources, and finance) that support NASA in meeting its
institutional and mission objectives. These requirements are applicable when a contractor or
subcontractor must obtain physical or electronic access beyond that granted the general public to
NASA's computer systems, networks, or IT infrastructure. These requirements are applicable
when NASA information is generated, stored, processed, or exchanged with NASA or on behalf
of NASA by a contractor or subcontractor, regardless of whether the information resides on a
NASA or a contractor/subcontractor's information system.

(b) The Applicable Documents List (ADL) should consist of all NASA Agency-level IT
Security and Center IT Security Policies applicable to the contract. Documents listed in the ADL
as well as applicable Federal IT Security Policies are available at the NASA IT Security Policy
Web site at: http://www.nasa.gov/offices/ocio/itsecurity/index.html.

1804.470-4 Contract clause.

(@) Insert the clause at 1852.204-76, Security Requirements for Unclassified Information
Technology Resources, in all solicitations and awards when contract performance requires
contractors to—

(1) Have physical or electronic access to NASA's computer systems, networks, or
IT infrastructure; or

(2) Use information systems to generate, store, process, or exchange data with
NASA or on behalf of NASA, regardless of whether the data resides on a NASA or a contractor's
information system.

(b) Parts of the clause and referenced ADL may be waived by the contracting officer if
the contractor's ongoing IT security program meets or exceeds the requirements of NASA
Procedural Requirements (NPR) 2810.1 in effect at time of award. The current version of NPR
2810.1 is referenced in the ADL. The contractor shall submit a written waiver request to the
Contracting Officer within 30 days of award. The waiver request will be reviewed by the Center
IT Security Manager. If approved, the Contractor Officer will notify the contractor, by contract
modification, which parts of the clause or provisions of the ADL are waived.

Subpart 1804.5—Reserved

[PN 18-15]
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Subpart 1804.6—Contract Reporting
1804.604 Responsibilities.

(c) Centers shall perform statistically-valid comparisons of FPDS data to contract files to
support the submission of the Procurement Officer Certification of Procurement Data
Submissions to FPDS, the FPDS Data Element Template Accuracy Rate Results and the FY
FPDS Data Quality Report Details.

(i) Policy:

(A) All reportable Center actions must be entered into FPDS. On or
about April 15", the Headquarters Office of Procurement, Procurement Strategic Operations
Division will provide the Centers with the templates for their certification documents. The
Headquarters Office of Procurement will randomly select actions (excluding grants) for data
validation and verification from records in the system and provide a list of actions to each Center
on or about April 15" and October 15" of each year. Each center shall identify a primary focal
point and one alternate for FPDS data verification and validation responsibility. The focal point
is responsible for establishing and coordinating the center’s review process and ensuring that
reviews comply with the requirements of this section and the OFPP mandate for independent
review of contract actions against the contract file. The focal point shall also ensure that
certifications are provided to the Headquarters Office of Procurement, Procurement Strategic
Operations Division on or before the December 15" due date each year unless the Director,
Headquarters Office of Procurement, Procurement Strategic Operations Division establishes
another suitable due date. Focal point and/or alternate changes shall be promptly provided to the
Headquarters Office of Procurement, Procurement Strategic Operations Division.

(B) The focal point shall ensure that the most current copy/version of the
Center’s Data Quality Plan is provided to the Headquarters Office of Procurement, Procurement
Strategic Operations Division. For definitions and procedures for the verification and validation
of FPDS data as well further information regarding Center Data Quality Plans, refer to the
NASA FPDS Guide. The NASA FPDS Guide provides agency-wide guidance for NASA-
specific data reporting in FPDS.

[PN 18-08]
Subpart 1804.8—Government Contract Files
1804.802 Contract Files.

(F) The official contract file is as depicted in FAR 4.801 through 4.803 for files
containing the records of all contractual actions. All official contract files (including, but not
limited to, all documents whether they originated from the Government or the contractor) shall
be stored as follows:

(1) All new NCWS awards shall be stored electronically in the NCWS system.
(2) All pre-NCWS awards may continue to be stored either electronically in the
system of origin, or in paper format, but not in both.
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(g) Any exceptions to the requirements described in this section shall be approved by the
Headquarters Office of Procurement, Procurement Strategic Operations Division before filing
the documents.

1804.802-70 Handling of classified material.

When a contract is unclassified, classified material relating to that contract shall be maintained in
a separate file folder and container, and the unclassified folder shall be marked to indicate the
location of the classified material. The front and back of each folder containing classified
material shall be marked with the highest classification assigned to any document in the folder.

1804.803 Contents of contract files.
1804.803-70 Format and Checklist.

(@) For contract files stored in NCWS. Contracting officers shall store contract file content in
accordance with the folder structure included within NCWS.

(b) For paper or electronic contract files not stored within NCWS. Contracting officers shall
organize contract file content in accordance with the file structure established on the version of
the NASA Form (NF) 1098, Checklist for Contract Award File Content, which was in effect at
the time the procurement was initiated. Contracting officers shall ensure that a completed copy
of the NF 1098 is contained in the paper or electronic contract file.

1804.804 Closeout of contract files.
See PIC 14-07 for further guidance.

1804.804-2 Closeout of the contracting office files if another office administers the
contract.

(b) Upon receiving the NASA Form 1611 or DD Form 1594, Contract Completion
Statement, from the contract administration office and complying with FAR 4.804-2(b), the
contracting officer shall complete the form.

1804.804-5 Procedures for closing out contract files.

See PCD 18-06 for further guidance related to FAR 4.804-5.
See PCD 13-02 for further guidance related to FAR 4.804-5.

(@) When the contracting office retains contract administration (excluding acquisitions
under the simplified acquisition threshold), the contracting officer must comply with FAR 4.804-
5(a) by completing NASA Form 1612, Contract Closeout Checklist, and DD Form 1593,
Contract Administration Completion Record.
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(b) To comply with FAR 4.804-5(b), the contracting officer must complete NASA Form
1611 or DD Form 1594, Contract Completion Statement, except for acquisitions under the
simplified acquisition threshold.

1804.805 Storage, handling, and disposal of contract files.

(a) For additional information and procedures for handling, storing, and disposing of
contract files see NPR 1441.1, NASA Records Management Program Requirements and NRRS
1441.1, NASA Records Retention Schedules.

1804.805-70 Review, separation, and retirement of contract files.

(@) Upon determination of contract completion under the procedures outlined in
1804.804, each office shall remove the official contract files from the active file series, mark
each file folder with "Completed (Date)", and place the folder in a completed (inactive) contract
file series. Separate series should be established for contracts of $25,000 or less and for
contracts of more than $25,000, to facilitate later disposal. Any original or official file copies of
documents contained in duplicate or "working" contract files shall be removed and placed in the
appropriate official file; any remaining material in the duplicate or "working™ file shall be
destroyed immediately or segregated and marked for early disposal.

(b) Each office shall review contractor "general” files (i.e., a file containing documents
relating generally to a contractor rather than a specific contract) at least once annually and
remove documents that—

(1) Are obsolete or superseded documents relating generally to the contractor
(e.g., documents no longer pertinent to any aspect of a contractor's current or future capability,
performance, or programs, and documents relating to a contractor that is no longer a possible
source of supplies, services, or technical assistance) and dispose of the documents as authorized
in 1804.805; or

(2) Pertain only to completed contracts. Place those files that are not routine in
nature in inactive files for later disposal, and immediately dispose of routine documents as
authorized in NPR 1441.1, NASA Records Retention Schedules.

Subpart 1804.9—Taxpayer Identification Number Information

1804.904 Reporting payment information to the IRS.
Each NASA installation, that has its own employer identification number, may elect to report to
the IRS payments under purchase orders and contracts for merchandise and other exempt bills.

Subpart 1804.10—Uniform Use of Line Items
1804.1001 Policy

(c) The contracting officer should coordinate with Agency, Center and other program
office finance offices, as appropriate, when structuring the contract line item(s).
[PN 19-13]
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Subpart 1804.16—Unique Procurement Instrument Identifiers
1804.1602 ldentifying the PI1D and supplementary PIID.

(@)(5)(i) Modifications to letter contracts shall be numbered in accordance with FAR
4.1603(b)(2). Except for termination notices, modifications shall be effected by the use of
Standard Form 30, Amendment of Solicitation/Modification of Contract.

(ii) Definitive contracts superseding letter contracts shall retain the same
contract number as that originally assigned to the letter contract. Actions definitizing letter
contracts are considered modifications and shall be assigned modification numbers in accordance
with paragraph (a)(5)(i) of this section.

1804.1603 Procedures.

(@) All PIIDs for all new NASA awards shall be 13 digits in length. Letter contracts
shall be numbered in accordance with the requirements for the definitive contract expected to
result from the letter contract.

(@)(3) For intragovernmental transactions, NASA shall use the letter, “T” for the ninth
digit of the PI1ID. Intragovernmental transactions are, for example, requests to other Government
agencies to furnish supplies or services. Intragovernmental transactions do not include awards
by NASA to fulfill requests from other agencies. For Broad Agency Announcements (BAAS),
NASA Research Announcements (NRAs), and Announcement of Opportunities (AOs), NASA
shall use the letter, “N” for the ninth digit of the PIID.

(a)(4) NCWS automatically assigns the 10™ digit for all transactions processed in
NCWS. However, some transactions are not processed in NCWS. It is necessary to ensure
differentiation between PIIDs assigned to transactions processed in NCWS and PIIDs assigned to
transactions processed outside of NCWS to meet Federal Procurement Data System (FPDS)
reporting requirements. 1f NCWS automatically assigns the PIID to these transactions, use of
letters in the 10" digit is not required. When transactions are processed outside of NCWS, the
following letters must be used in the 10" digit of the PIID:

E — Emergency acquisitions made in accordance with FAR Part 18,
Emergency Acquisitions.

H — Training expenditures made using the Standard Form 182,
Authorization, Agreement and Certification of Training.

W — Procurement actions using the purchase card as the method of
payment.

(@)(5) Mlustration of PIID. The following illustrates two properly configured NASA
PIIDs:
(i) PIID 80GSFC17C0001 would be a GSFC action signed in FY17. It
would be the first one issued at the Center, and the action type would be a contract.
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80 GSFC 17 C 0001

I I I I I
NASA GSFC FY17 Contract Serial No.1

(it) P1ID 80OMSFC17PWO001 would be a MSFC action signed in FY17.
This action would be the first one issued at the Center, and the action type would be a purchase
order, done outside of NCWS using the purchase card as a method of payment. Had the
purchase order (with or without the purchase card as a method of payment) been prepared within
NCWS, the last four digits would have been 0001 instead of WO0OL1.

80 MSFC 17 P w 001

| | | | | |
NASA MSFC FY17 Purch Order Purch Card Payment Serial No. 1

Subpart 1804.70—T ransfer of Contracting Office Responsibility

1804.7000 Scope of subpart.
This subpart contains policies and procedures applicable to the transfer of contracts between
NASA installations.

1804.7001 Definition.

"Transfer of a contract," as used in this subpart, means that process whereby a contract and all
future responsibility for a contract held by one installation are transferred or reassigned in
writing to another installation.

1804.7002 Approval of Transfer Requests.

(@) The approval authority for requests to transfer a contract is the official in charge of
the cognizant Headquarters program office or designee. Requests for approval shall be
submitted by the director of the transferring installation after receiving the concurrence of the
director of the receiving installation. Concurrence of the Associate Deputy Administrator (Code
Al) is also required for a transfer where an installation's roles and missions may be affected.

(b) Approval of a program transfer by the cognizant Headquarters official constitutes
approval to transfer program-related contracts.

1804.7003 Responsibilities of the contracting officer of the transferring installation.
1804.7003-1 Coordinations.
The contracting officer of the transferring installation shall take the following steps before

transferring the contract:

(@) Agree on a plan and schedule with the contracting officer of the receiving installation
for transferring contract responsibility and contract files.
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(b) Coordinate with the following offices:

(1) Financial Management Office, to determine the contract financial records to
be transferred and the method, timing, and dollar amount of such transfers.

(2) Technical (Engineering and Project) Office, to determine the status of any
outstanding engineering changes.

(3) Reliability and Quality Assurance Office, to determine status and method of
transferring the reliability and quality assurance functions.

(4) Industrial Property and Facilities Office, to determine the method of
transferring the Government property records.

(5) Transportation Office, to determine the status of bills of lading furnished the
contractor.

(6) Security Office, to determine whether any classified material is outstanding
and whether special precautions are necessary during the transfer process.

(7) Other organizational elements, to determine the status of any other actions
such as new technology, materials reports, PERT, and safety.

1804.7003-2 File inventory.

The contracting officer of the transferring installation shall prepare an inventory of the contract
file. This inventory shall also include a separate listing of all outstanding requests for contract
administration assistance issued to other Government agencies, indicating the name and address
of the agency office, functions requested to be performed, estimated cost of the services, and
estimated reimbursement due the administration agency for the services yet to be performed for
each requested function. Copies of this inventory shall be provided to the contracting officer of
the receiving installation.

1804.7003-3 Notifications.

The contracting officer of the transferring installation shall provide written notification of the
planned transfer to the contractor and all agencies performing or requested to perform
administration services.

1804.7003-4 Transfer.

(@) Upon completion of the actions described in 1804.7003-1 through 1804.7003-3, the
contracting officer of the transferring installation shall issue a letter to the contractor, agencies
performing contract administration functions, contracting officer representatives, and the
contracting officer of the receiving installation. This letter shall provide notification of the
transfer date, termination of appointment of the contracting officer's representatives, and the
name, mailing address, and telephone number of the contracting officer of the receiving
installation.

(b) After issuing the letters described in 1804.7003-4(a), the contracting officer of the
transferring installation shall send the contract file to the contracting officer of the receiving
installation with a letter transferring contract responsibility. This letter shall contain a provision
for acceptance of the responsibility for the contract and its related files by the contracting officer
of the receiving installation.
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1804.7003-5 Retention documentation.

The contracting officer of the transferring installation shall retain for permanent file a copy of the
approvals and concurrences required by 1804.7002, the transfer acceptance letter of the
contracting officer of the receiving installation, and any additional documents necessary for a
complete summary of the transfer action.

1804.7004 Responsibilities of the contracting officer of the receiving installation.

1804.7004-1 Pre-transfer file review.

The contracting officer of the receiving installation shall review the contract, letters of request,
actions in process, and other related files and to request corrective action, if necessary, before the
official transfer of the contract. This review may be waived by written notification to the
contracting officer of the transferring installation.

1804.7004-2 Post-transfer actions.
The contracting officer of the receiving installation shall—

(@) Provide the contracting officer of the transferring installation written acceptance of
contract responsibility and receipt of the contract files;

(b) Inform all offices affected within the installation of the receipt of the contract;
(c) Appoint new contracting officer's technical representatives, as necessary;

(d) Issue a contract modification to provide for the administrative changes resulting from
the transfer action (e.qg., identifying offices responsible for performing contract administration
and making payment and the office to which vouchers, reports, and data are to be submitted);

(e) Provide copies of the contract documents to affected installation offices; and

() If appropriate, supplement the letter of request to the Government agency providing
contract administration services to reflect the changes resulting from the transfer action. The
supplement may terminate or amend an existing contract administration support arrangement or
may request support in additional areas.

Subpart 1804.71—Release or Posting of Documents

1804.7101 Policy.

It is the responsibility of all involved in the acquisition process, who have access to contractor
proprietary or otherwise sensitive non-public data to handle such data in an appropriate manner
to prevent the unauthorized disclosure of sensitive and/or proprietary contractor information or
data.
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1804.7102 General.

Contractor proprietary or other sensitive non-public data can be inappropriately released by
mistakenly providing a contractor’s financial or technical proprietary data to another contractor,
inadvertently exposing or allowing access to sensitive internal agency information or export
controlled data, or releasing documents which contain metadata during a competitive
procurement. Because of the potential negative impact of these inadvertent disclosures of
contractor proprietary or otherwise sensitive non-public data on the integrity of the procurement
process, great care must be taken in the handling of this data to prevent the unintentional
disclosure of contractor proprietary or other sensitive non-public data.

1804.7103 Procedures.

Contracting officers shall complete the electronic document posting checklist prior to any
documents or files being uploaded, released, transmitted, or posted to an internet accessible
location. Exempted documents include Agency level directives posted to the NODIS library or
other policy documents available through the Federal Register.

Subpart 1804.72—Reserved
Subpart 1804.73—Procurement Requests
1804.7301 General.

(@) The procurement request (PR) is known as a “purchase requisition” (requisition) and
is developed in NASA'’s Integrated Enterprise Management Program/Core Financial Module
(CF). In order for a requisition to be sent forward for action, CF requires that several
coordinations be obtained first. However, there are additional required coordinations at the
Agency level and sometimes at the Center level. The initiator of the requisition or technical
representative is responsible for obtaining those additional coordinations. NASA Form (NF)
1707, Special Approvals and Affirmations for Requisitions, must be used to document additional
coordinations. The completed NF 1707 and any additional special approvals or affirmations
required must be electronically attached to the requisition in CF and shall include the name of the
approver and date approved. The contracting officer shall include a copy of the completed NF
1707 and any additional special approvals or affirmations in the appropriate NCWS electronic
contract file folder. The procurement office shall not accept a requisition until all required
coordinations have been documented. The NF 1707 is not required for within scope actions for
which special approvals and affirmations have previously been obtained.

(b) Except in unusual circumstances, the contracting officer shall not issue solicitations
until the contracting officer receives an approved certification that funds are available. However,
the contracting office may take necessary actions, up to the point of obligation of funds, before
the acceptance of the requisition certifying that funds are available only when—

1. Such action is necessary to meet critical program schedules;
2. Program authority has been issued and funds to cover the acquisition will be
available prior to the date set for contract award or contract modification;
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3. The Procurement Officer authorizes such action in writing before solicitation
issuance; and

4. The solicitation includes the clause at FAR 52.232-18, Availability of Funds.
The clause shall be deleted from the resultant contract.
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PART 1805
PUBLICIZING CONTRACT ACTIONS

Subpart 1805.1—Dissemination of Information
1805.101 Methods of disseminating information.
(b)(4) For NASA policy regarding paid advertisements, see 1805.502.
Subpart 1805.2—Synopses of Proposed Contract Actions

1805.205-70 Special situations.

In accordance with NPD 5000.2, Small Business Subcontracting Goals, a Sources Sought Notice
shall be posted for a minimum of 10 business days for proposed contract actions that exceed $50
million. The posting requirement is optional for proposed contract actions of $50 million or less.

See PCD 18-01 for further guidance related to FAR 5.206.
1805.207 Preparation and transmittal of synopses.

(c)(10) The description of the duration of the contract period shall include the basic
contract and any option period, including the period permitted by FAR 52.217-8, Option to
Extend Services.

(c)(15) Notices for non-competitive solicitations, including non-competitive follow-on
actions to contracts initially awarded utilizing full and open competition, shall provide sufficient
information regarding the proposed requirement to allow potential sources to determine whether
they possess the requisite capabilities and to make an informed business decision regarding
whether to respond.

1805.207-70 Synopses of Architect-Engineer Services.

(@) Architect-Engineer Services.
(1) Each notice publicizing the acquisition of architect-engineer services shall be
headed "C. Architect-Engineer Services."
(2) In addition to meeting the requirements of FAR 5.207(c), the project
description shall—

(i) State the relative importance the Government attaches to the
significant evaluation criteria and the date by which responses to the notice must be received,
including submission of Standard Form 330, Architect-Engineer Qualifications, Part | — Contract
Specific Qualifications, if required;

(it) Describe any specialized qualifications, security classifications, and
limitations on eligibility for consideration;

(iii) Describe qualifications or performance data required from architect-
engineer firms; and
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(iv) If the acquisition is to be set aside for small business, state this fact,
indicating the specific size standard to be used and requiring that eligible responding firms
submit a small business representation.

Subpart 1805.3—Synopses of Contract Awards
1805.303 Announcement of contract awards.

(@) In lieu of the threshold cited in FAR 5.303(a), a NASA Headquarters public
announcement is required for award of contract actions that have a total anticipated value,
including unexercised options, of $7 million or greater.

(1) Agency procedure is to make a public announcement of awards $7 million or greater
when the authority of section 8(a) of the Small Business Act is utilized.

[PN 20-04]

1805.303-70 Definitions.
“Anticipated values” as used in this subpart, means—

(@) The estimated value of the contract (including unexercised options);
(b) The expected definitized value of a letter contract or undefinitized contract action; or

(c) The maximum value of an indefinite delivery, time and material, or labor hour
contract.

"Contract actions" as used in this subpart, means in addition to the definition found in FAR
5.001, letter contracts and undefinitized contract actions.

[PN 20-04]

1805.303-71 Actions requiring NASA Headquarters public announcement or
Administrator Notification of a Significant Contract Action (ANOSCA)

(a) NASA Headquarters public announcement. Contracting officers shall submit a
NASA HQ public announcement for the following:
(1) Contract actions with anticipated values equal to or greater than $7 million,
but less than $30 million.
(2) Exercise of option(s) with values equal to or greater than $30 million.

(b) ANOSCA and NASA Headquarters public announcement. Contracting officers shall
submit both an ANOSCA and a NASA Headquarters public announcement for contract actions
with anticipated values equal to or greater than $30 million.

2015 EDITION (Thru PN 20-03) 1805-3



NASA Federal Acquisition Regulation Supplement

Part 1805—Publicizing Contract Actions

(c) For other potentially significant contract actions at any dollar value that may be of
major interest to NASA Headquarters or have public information implications, the contracting
officer shall contact the cognizant procurement analyst within the NASA Headquarters Office of
Procurement, Strategic Operations Division to determine whether an ANOSCA or NASA
Headquarters public announcement is required. Examples of other potentially significant actions
may include—

(1) Terminations;

(2) Contract modifications;

(3) Issuance of stop work orders;

(4) Classified actions;

(5) Cost overrun modifications, or

(6) Orders placed under single or multiple award contracts (including GSA).

[PN 20-04]
1805.303-72 Procedures.

(@)(1) Contract actions requiring an ANOSCA or NASA Headquarters public
announcement shall not be distributed nor shall any source outside NASA be notified of its status
until the following procedures have been completed:]

(2) The contracting officer shall prepare [an] ANOSCA or NASA Headquarters
public announcement using the NASA Notification of Contract Action Template.

(3)The NASA Notification of Contract Action shall be submitted electronically
encrypted to the cognizant procurement analyst in the Headquarters Office of Procurement,
Strategic Operations Division.

(i) For set aside actions under small business programs, the CO shall
submit the NASA Notification of Contract Action three (3) business days prior to issuance of the
preaward notice to offerors described in FAR 15.503(a)(2).

(ii) For actions to exercise an option, the CO shall submit the NASA
Notification of Contract Action immediately after the issuance of the preliminary notice of intent
to exercise an option, in accordance with FAR 52.217-9 for services, or when providing the
written notice to the contractor to exercise an option as permitted by the option clause in the
contract.

(iii) For all other actions, the NASA Notification of Contract Action
shall be submitted at least three (3) business days prior to the planned public announcement.

(4) The contracting officer shall confirm receipt of the NASA Notification of
Contract Action from the cognizant Headquarters procurement analyst.

(5) NASA Headquarters Office of Legislative and Intergovernmental Affairs
will coordinate the timing for notifying offerors with the contracting officer such that the offerors
are notified prior to Congress, and Congress is notified prior to public announcement.
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(b) Installations may proceed with award and local release of the information after-
NASA Headquarters Office of Communications makes the public announcement, which occurs
at 5:00 PM ET on the agreed upon date, consistent with FAR 5.303.

[PN 20-04]
Subpart 1805.4—Release of Information
1805.402 General public.

(1) Unless the head of the contracting activity determines that disclosure would be
prejudicial to the interests of NASA, the following information on NASA acquisitions may be
released:

(i) The names of firms invited to submit offers.
(i) The names of firms that attended any pre-bid or pre-proposal
conferences.

(2) Other requests for information under the Freedom of Information Act shall be
processed in accordance with FAR 24.2 and 1824.2.

1805.403 Requests from Members of Congress.

(@) All proposed replies to congressional inquiries shall be prepared and forwarded, with
full documentation, to the Headquarters Office of Legislative and Intergovernmental Affairs for
approval and release.

Subpart 1805.5—Paid Advertisements

1805.502 Authority.
Use of paid advertisements for procurement purposes (except FBO announcements) is not
authorized in NASA.

Subpart 1805.70—NASA Strategic Sourcing Repository

1805.7001 General.

The contracting officer shall complete and submit the information specified on the Office of
Procurement Strategic Sourcing Publicizing Instructions webpage not later than thirty days after
award of an Agency-wide contract, Multiple Center-wide contract, and Center-wide contract.
Definition of Agency-wide, Multiple Centers, and Center-wide contract can be found on the
Office of Procurement Strategic Sourcing website.

[PN 18-04]
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Subpart 1806.2—Full and Open Competition After Exclusion of Sources
See PIC 17-04A for further guidance related to FAR Subpart 6.2.
1806.202 Establishing or maintaining alternative sources.

(@) The authority of FAR 6.202 is to be used to totally or partially exclude a particular
source.

(b) The supporting data and the D&F must name the source to be excluded and shall
include the following information as applicable and any other relevant information:
(i) The specific purpose to be served in excluding the source as enumerated in
FAR 6.202(a).
(if) The acquisition history of the supplies or services, including sources, prices,
quantities, and dates of award.
(iii) The circumstances making it necessary to exclude a particular source from
the contract action:
(A) Reasons for lack of sources; e.g., the technical complexity and
criticality of the item.
(B) Current annual requirement and prospective needs for the supplies
and services.
(C) Projected future requirements.
(iv) Whether the existing source must be totally excluded from the action or
whether a partial exclusion is sufficient.
(v) The potential effect of exclusion on the excluded source in terms of any loss
of capability to furnish the supplies or services in subsequent contract actions.
(vi) When the authority of FAR 6.202(a)(1) is cited, the basis for—
(A) Assumptions regarding future competition; and
(B) The determination that exclusion of a particular source will likely
result in reduced overall costs for anticipated future acquisitions, including (as a minimum)
discussion of start-up costs, costs associated with facilities, duplicative administration costs
(such as for additional inspection or testing), economic order quantities, and life-cycle-cost
considerations.
(vii) When an additional source or additional sources must be established to
provide production capacity to meet current and mobilization requirements—
(A) The current annual and the mobilization requirements for the item,
citing the source of, or the basis for, the planning data;
(B) A comparison of current production capacity with current and
mobilization requirements; and
(C) The hazards of relying on the present source and the time required for
new sources to acquire the necessary facilities and skills and achieve the production capacity
necessary to meet requirements.
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1806.202-70 Formats.
A sample format for D&Fs citing the authority of FAR 6.202(a) follows:

National Aeronautics and Space Administration
Washington, DC 20546

Determination and Findings
Authority to Exclude a Source

On the basis of following findings and determination, which | make under the authority of 10
U.S.C. 2304(b)(1) as implemented by FAR 6.202, the proposed contract action described below
may be awarded using full and open competition after exclusion of __ (1) .

Findings

1. Itis proposed that the following requirement be acquired using full and open competition
after exclusion of the source identified above.

2. The source identified above can be expected to receive an award for this requirement unless
excluded.

3. Itis necessary to establish or maintain an alternative source or sources.

4. The exclusion of this source will increase or maintain competition and is likely to result in
reduction of _ (2) in overall costs for any anticipated acquisition of the supplies or services
being acquired. This estimate isbasedon_ (3) .

(See Note 4 for the use of Alternates I and 11 below.)

Alternate I: The exclusion of this source will serve the national defense interest by having an
alternative supplier available for furnishing the supplies or services being acquired, in case of a
national emergency or industrial mobilization, because _ (5) .

Alternate I1: The exclusion of this source will serve the national defense interest by
establishing or maintaining an essential engineering, research, or development capability of an
educational or other nonprofit institution or a federally funded research and development center,
because

(5) .
Determination
The exclusion of the source identified above will increase or maintain competition and is likely
to result in reduced overall costs for any anticipated acquisition of the supplies or services being

acquired.

(See Note 4 for the use of Alternates I and 11 below.)
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Alternate I: Itis in the interest of the national defense to exclude the source identified above in
order to have an alternative supplier available for furnishing the supplies or services being
acquired, in case of a national emergency or industrial mobilization.

Alternate I1: Itis in the interest of national defense to exclude the source identified above in
order to establish or maintain an essential engineering, research, or development capability to be
provided by an educational or other nonprofit institution or a federally funded research and
development center.

Date

NOTES:

1. Name of source to be excluded.

2. Description of estimated reduction in overall costs.

3. Description of how estimate was derived.

4. In paragraph 4 and in the Determination, the basic wording is appropriate when FAR
6.202(a)(1) applies; Alternate 1 is appropriate when FAR 6.202(2)(2) applies; and Alternate Il is
appropriate when FAR 6.202(a)(3) applies.

5. Description of circumstances necessitating the exclusion of the identified source.

Subpart 1806.3—Other Than Full and Open Competition
See PIC 18-01F for further guidance.
1806.302 Circumstances permitting other than full and open competition.
1806.302-4 International agreement.

(c) Pursuant to 10 U.S.C. 2304(f)(2)(E), an individual justification for other than full and
open competition under the authority of FAR 6.302-4 is not required when the procurement
officer signs a Memorandum for the Record that describes the specific terms of the international
agreement or treaty that limit acquisitions in support of, or as a result of, the agreement or treaty
to less than full and open competition.

1806.302-7 Public interest.

(©)(2) The NASA Headquarters, Office of Legislative and Intergovernmental Affairs is
responsible for notifying Congress. The Headquarters Office of Procurement, Procurement
Strategic Operations Division shall request the notice to Congress be made immediately upon
approval of a D&F and shall advise the contracting activity of the date upon which the
notification period ends.

(3) The contracting officer shall prepare the D&F required by FAR 6.302-7(c)(1)
in any format that clearly documents the determination and the supporting findings.
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1806.303 Justifications.
1806.303-1 Requirements.

(c) Justifications for using less than full and open competition may be prepared by the
technical office initiating the contract action when it is recommending the use of the justification
authority, or by the contracting officer if the technical office does not make such a
recommendation.

(d) The contracting officer shall send a copy of each approved justification or D&F that
cites the authority of FAR 6.302-7 to the Headquarters Office of Procurement, Procurement
Strategic Operations Division, unless one of the exceptions at FAR 25.401 applies to the
acquisition. The transmittal shall indicate that the justification is being furnished under FAR
6.303-1.

1806.303-170 Sole-source purchases by contractors.

The requirements of FAR Part 6 and NFS part 1806 apply if NASA directs a prime contractor
(by specifications, drawings, parts lists, or otherwise) to purchase items on a sole-source basis.
Accordingly, procurement officers shall take necessary actions to ensure that such sole-source
acquisitions are properly justified.

1806.303-2 Content.
1806.303-270 Use of unusual and compelling urgency authority.

(@) When using the authority of FAR 6.302-2, the justification required in FAR 6.303
shall describe and provide rationale as to the extent and nature of the harm to the Government
by: quantifying the serious injury; estimating the cost and describing the basis for the estimate of
the financial injury. If personal injury or loss of life or any other injury is probable, describe the
circumstances behind this potential injury/loss and why no other action could avert these
conditions. Include a chronological explanation of events that caused the urgent situation. The
justification must also explain the extent to which competition is limited and describe the extent
to which maximum practicable competition was obtained given the circumstances.

(b) If the authority at FAR 6.302-2 is used for extending the performance period of an
existing services contract, the justification shall contain the information required by FAR 6.303-2
and;

(1) Documentation that the acquisition process for the successor contract was
started early enough to allow for adequately planning and conducting a full and open
competition, together with a description of the circumstances that prevented award in a timely
manner; and

(2) Documentation of the reasons why no other source could practicably compete
for the interim requirement.
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1806.304 Approval of the justifications.

(a) Contracting officers shall obtain concurrences and approvals for justifications.
Additionally, if there are any changes to the requirements, basis for the justification, market
conditions, or increases in the estimated value of the proposed action occur at any time prior to
award, the contracting officer shall re-obtain the required concurrences and approvals via a
revised justification. Concurrences and approvals for justifications of contract actions consistent
with the dollar values identified in FAR subparts 6.2 and 6.3 shall be obtained from the
following NASA officials:

(@)(2) The concurring official is the Procurement Officer and the approving official is the
contracting activity Competition Advocate.

(@)(3) The concurring officials are the Procurement Officer and the contracting activity
Competition Advocate. The approving official is the head of the contracting activity. The
approval authority may not be delegated to other than the installation’s Deputy Procurement
Officer.

(@)(4) The concurring officials are the Procurement Officer, the contracting activity
Competition Advocate, the head of the contracting activity, and the Agency Competition
Advocate. The approving official is the Senior Procurement Executive.

(b) For proposed contract actions requiring approval by the Senior Procurement
Executive, the justification shall be transmitted electronically to the cognizant analyst of the
Headquarters Office of Procurement, Procurement Strategic Operations Division.

(c) Regardless of dollar value, class justifications shall be approved by the Senior
Procurement Executive.

[PN 19-05, PN 20-03]
Subpart 1806.5—Advocates for Competition
1806.501 Requirement.

(1) The Deputy Assistant Administrator for Procurement is the agency competition
advocate, reporting to the Assistant Administrator for Procurement on issues related to
competition of NASA acquisitions.

(2) The designated individual within the Office of the Center Director at each NASA

installation are the competition advocates for program/project contracting activities at their
installation. See Procurement Ombudsman / Competition Advocate Points of Contact listing.
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(3) The functional owners for institutional programs (e.g. Assistant Administrator for
Office of Protective Services) are the competition advocates for their institutional procurement
activities. See Procurement Ombudsman / Competition Advocate Points of Contact listing.

[PN 20-03]
1806.502 Duties and Responsibilities.

(b) Competition advocates shall submit fiscal year annual reports to the agency
competition advocate on or before December 1 of each year. The report shall address FAR 6.502
requirements for competition and commercial item reporting by means of concise, self-
explanatory bullets for each element utilizing the agency competition advocate reporting
template.

[PN 20-03]
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Subpart 1807.1—Acquisition Plans
1807.103 Agency-head responsibilities.

(e)(i) Except as provided in paragraph (e)(iii) of this section, acquisition plans shall be

prepared according to the following:

(A) For acquisitions requiring Headquarters approval, by a Procurement
Strategy Meeting (PSM).

(B) For acquisitions not requiring Headquarters approval and expected to
exceed $10 million, by installation-approved PSMs or written acquisition plans.

(C) For acquisitions not expected to exceed $10 million, in accordance with
installation procedures.

(if) The total estimated dollar value of the acquisition shall include the values of
multiple awards, all options and all phases of a phased acquisition.

(iif) Acquisition plans are not required for the following:

(A) Architect-engineering services.

(B) Broad agency announcements or unsolicited proposals.

(C) Basic research from nonprofit organizations.

(D) Utility services available from only one source.

(E) Industrial facilities required in support of related contracts.

(F) Acquisitions from any of the mandatory Government sources listed at
FAR 8.002 and 8.003.

(iv) Acquisition plans shall be approved before soliciting proposals.

(v) Approval of an acquisition plan does not constitute approval of any special
conditions, or special clauses that may be required unless the plan so specifies, and the individual
having approval authority is a signatory of the plan. Contracting officer shall ensure all deviations
are approved in accordance with the procedures described in FAR subpart 1.4 and subpart 1801.4.

(vi) A single acquisition plan may be used for all phases of a phased acquisition
provided the plan fully addresses each phase, and no significant changes occur after plan approval
to invalidate the description of the phases. If such significant changes do occur, the plan shall be
amended and approved at the same level as the original plan.

(9) Acquisition plans may be prepared on a program or system basis when practical. In
such cases, the plan should fully address all component acquisitions of the program or system.

1807.104 General procedures.
See PIC 18-01F for further guidance.
(@) The acquisition planning team shall obtain input from the center offices responsible for

matters of safety and mission assurance, occupational health, environmental protection,
information technology, export control, earned value management, small business, and security to

2015 EDITION (Thru PN 20-03) 1807-2


https://www.hq.nasa.gov/office/procurement/regs/pic/pic18-01F.pdf

NASA Federal Acquisition Regulation Supplement

Part 1807—Acquisition Planning

ensure that all NASA acquisitions are structured in accordance with NASA policy in these areas.
As part of this process, the team shall recommend any appropriate solicitation or contract
requirements for implementation of safety, occupational health, environmental, information
technology, export control, property management, earned value management, small business, and
security concerns. (See NPR 8715.3, NASA General Safety Program Requirements; NPR 7120.5,
NASA Space Flight Program and Project Management Requirements; NPR 4500.1 Administration
of Property in the Custody of Contractors; NPR 2810.1, Security of Information Technology, NPD
5000.2, Small Business Subcontracting Goals and NPR 1600.1, NASA Security Program
Procedural Requirements).

1807.105 Contents of written acquisition plans.

Acquisition plans shall address each applicable topic listed in FAR 7.105, as supplemented by this
section. Plans shall be structured by subject heading using each italicized topic heading in the
same sequence as presented in the FAR. Procurement strategy meetings (PSMs) held at
Headquarters shall follow the FAR and NFS. Additional guidance for Headquarters PSMs is in the
Guide for Successful Headquarters Procurement Strategy Meetings. Subheadings should be used
when appropriate (e.g., the separate items under acquisition considerations at FAR 7.105(b)(5)).
Topics not applicable to a given acquisition (e.g., design-to-cost and should-cost are not
compatible with service acquisitions), should be marked N/A. The requirements in FAR 7.105
regarding the strategies for implementing performance-based acquisition methods shall be
described, to include the specific performance standards, results and financial incentives.

(@ Acquisition background and objectives.

(1) Describe in nontechnical terms the supplies or services to be acquired. Include
quantities. Provide a technical and contractual history of the acquisition that includes the
knowledge gained and lessons learned from the prior or predecessor contract(s) to further refine
acquisition requirements, strategies, and mitigate issues, if any, in the follow-on acquisition.
Address feasible acquisition alternatives, such as greater use of performance based acquisitions for
services.

(2) NPR 7120.5 shall be an integral part of acquisition planning for programs and
projects subject to its requirements. If the NPR does not apply, the acquisition plan shall clearly
state that fact. If the NPR does apply, specify whether all required NPR 7120.5 documentation is
current and approved. If not, describe the approach for obtaining approval or the authority to
proceed without approval before release of draft or final solicitations. For programs and projects
under the NPR, all draft or final solicitations subject to, or directly or substantially in support of,
those programs or projects shall clearly identify the program or project of which they are part.

(3) Provide the independent government cost estimate (IGCE). The IGCE should
identify the estimated cost and describe the estimating methodology, to include detailed cost
estimates with sources of cost estimates, assumptions, and supporting rationale.

(5) Specify the delivery or performance period requirements separately by the
basic contract, each option, and the total. Provide supporting rationale, which describes the
relationship between the technical requirements and the proposed period of performance, including
the basis for the decision regarding duration and the appropriateness of the inclusion of options.

(7) Discuss project/program risks (see NPR 7120.5, NASA Space Flight Program
and Project Management Requirements). In addition to technical, schedule, and cost risks, the
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discussion shall include the following if applicable to the acquisition: safety, occupational health,
environmental and security (including personnel, information technology, and facilities/property);
the need to involve foreign sources (contractor and/or governmental), and risks of unauthorized
technology transfer (see NPD 2190 and Export Control Program); organizational conflicts of
interest; funding; and resource risk, including the necessary level and expertise of NASA personnel
resources available to manage the project/program. For each area of risk identified, the discussion
shall include a quantification of the relative magnitude (e.g., high, medium, low) together with the
specific actions taken to structure the acquisition approach to manage the risks throughout the
acquisition process. For example, this discussion would identify those areas that have safety risk,
discuss how safety is addressed in contract requirements and evaluated in the source selection, and
how it will be managed and incentivized during contract performance. Decisions to accept,
mitigate, track, and/or research risk factors shall be identified and documented as part of
acquisition planning.

(8) Streamlining applies to all NASA acquisitions. Describe all planned
streamlining procedures.

(b) Plan of action.
(1) Discuss considerations, in coordination with Agency and Center CFO, CIO, or
other program offices as necessary, given to the-
(i) Use of existing governmentwide contracting opportunities established as
Federal Strategic Sourcing Initiatives (FSSI), such as FSSI procurement vehicles for express and
ground domestic delivery services and the use of NASA'’s Strategic Sourcing Initiatives (NSSI);
NSSI includes Agency-wide contracts, Multiple Centers-Wide contracts, Center-wide contracts,
and Enterprise License Management Team Program (see subpart 1807.70 and Office of
Procurement Strategic Sourcing Searchable Repository); any other agency strategic sourcing
initiatives.

(i) Use of the Office of Procurement Strategic Sourcing Searchable
Repository available on the Office of Procurement Strategic Sourcing website. This searchable
repository tool may be used to identify existing NASA contracts available for other Centers to use
to fulfill Center needs.
(iif) Annual forecasted contracts which can be found at the NASA’s
Acquisition Forecast website.
(iv) Use of enterprise procurement strategies (see Appendix A — Enterprise
Procurement Strategies).
(2)(iv) Describe subcontracting issues, including all applicable subcontracting
goals. (See FAR part 19, part 1819, and NPD 5000.2 Small Business Subcontracting Goals.)
(3)(A) If an incentive contract is planned, describe the planned incentive(s) and the
anticipated effects. Explain the benefits achieved from using the planned incentive type contract
and how this type of contract will outweigh the costs and resources associated with administering
the incentive contract. Consider the incentive and award fee data collected in the Contractor
Performance Assessment Reporting System (CPARS) and the Award Fee Evaluation System
(AFES) when selecting the appropriate contract type. Consider whether the incentives were
effectively used in prior similar types of contracts and did the incentives used achieve the desired
outcomes and help to ensure successful contract performance (see FAR 16.401(f) and NFS
1842.1503(b)).
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(B) If a cost type contract is contemplated, address the actions planned to
minimize the use of other than a firm-fixed-price contract or transition to a firm-fixed-price
contract type in the follow-on acquisition of similar efforts or requirements. (See FAR 16.103(d)).

(4) Discuss the source selection approach (full trade-off, lowest price technically
acceptable (LPTA), price performance tradeoff (PPTO), or combination of approaches) and the
rating method (numerical scoring, acceptable/unacceptable, adjectival ratings and definitions) to be
used. Explain how it will be used and why it is expected to result in the selection of the best value
to NASA. Identify all factors and their relative importance to one another and explain how this
approach will allow for selection of the offeror(s) providing the best value. To the extent
subfactors are utilized under any of the factors, identify the relative importance of each subfactor to
one another under the specific factor. (See FAR 15.101 and NFS 1815.101.) Address how cost
realism will be evaluated. Address, as applicable, required enterprise procurement strategy source
selection approaches - see Appendix A — Enterprise Procurement Strategies.

(5)(i) Address and substantiate the use of options; any special or unique clauses;
and any FAR or NFS deviations that are required for the specific acquisition. Address
requirements of FAR 7.105(b)(5)(i) when performance-based acquisition is not used. In
coordination with Agency, Center and other program office fiancé offices, as appropriate, discuss
the structure of the contract line item(s) (see FAR 4.1001).

(ii1) Discuss whether the acquisitions will include any IT systems and
address the IT Security Standards required by FAR 39.101(d). (See NPR 2810.1).

(6)(A) Identify the estimated cost separately by the basic contract, each option and
total amount.

(B) Identify the funding by Government fiscal year and NASA Structure
Management project number.

(C) Discuss planned approaches to eliminate funding shortfalls (vs. the
estimated cost).

(D) Discuss relevant severability issues consistent with the program/project
budget plan, to include identifying type of appropriation and funding of the severable or non-
severable services (e.g., annual or multi-year appropriations; fully funded or incremental funding at
the contract level, task level, or by contract line item number (CLIN).)

(7) Identify the type of work statement/specification planned. Specifically address
the applicability of performance work statements and the availability of commercial sources for the
supplies/services.

(11) As appropriate, identify the management system(s) that will be utilized to
monitor contractor’s performance. Identify how earned value data, reports, reviews, and
deliverables (e.g., data requirements descriptions (DRDs)) will be used to monitor contractor’s
performance.

(19) Address contract management issues, including —

(A) Planned delegations of administrative functions; and

(B) When contract changes are anticipated, discuss the plan to manage such
changes and the specific measures that will be taken to minimize the issuance of undefinitized
contract actions.

(C) When it is anticipated that there will be a follow-on award for similar
efforts or requirements to the instant acquisition, which will result in the award of a non-
commercial, fee bearing, cost-reimbursement contract and for which the follow-on award may be

2015 EDITION (Thru PN 20-03) 1807-5



NASA Federal Acquisition Regulation Supplement

Part 1807—Acquisition Planning

delayed (i.e. protest), discuss the potential impacts that a delay in awarding the follow-on contract
would have on the successful completion of agency requirements (e.g., potential costs to the
agency associated with delays in implementing new mission critical requirements, potential costs
to the agency associated with delays in achieving critical path milestones, increased costs to the
agency that impact the agency’s ability for new requirements to be completed).

(1) Ifitis determined that the follow-on award would be adversely
impacted by a delay, contracting officers shall contact the Director, Headquarters Office of
Procurement, Procurement Management & Policy Division for further guidance.

(20)(viii) Address Master Buy Delegation.

(21) If the period between release of solicitation to contract award is more than 120
calendar days (180 days for formal source selection competitions), explain why that goal cannot be
met.

[PN 18-04, PN 18-09, PN 19-11, PN 19-12, PN 19-13]

1807.107 Additional requirements for acquisitions involving consolidation, bundling, or
substantial bundling.

1807.107-2 Consolidation.

(a) The contracting officer shall submit requests for approval of the determination to
consolidate requirements with an estimated total dollar value exceeding the threshold cited in
FAR 7.107-2(a) along with supporting rationale and justification to the Headquarters, Office of
Procurement, cognizant Headquarters Office of Procurement, Procurement Strategic Operations
Division analyst. The Senior Procurement Executive will make the required determination.

(b) The Senior Procurement Executive will make the required determination.

(e)(2)(ii) The request for approval of a proposed consolidation that meets the
requirements at FAR 7.107-2(e)(1)(i) and (i) must be approved by the Chief Acquisition Officer.
The contracting officer shall submit requests with supporting rationale and justification to the
Headquarters Office of Procurement, cognizant Procurement Strategic Operations Division
analyst.

[PN 18-16]
1807.107-3 Bundling.

(A(2)(ii) Requests for approval of proposed bundling that does not meet the thresholds in
FAR 7.107-3 must be approved by the Associate Administrator for the Mission Support

Directorate. Centers shall submit requests with supporting rationale and justification to the
Headquarters Office of Procurement, Procurement Strategic Operations Division.
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1807.107-4 Substantial bundling.

(@)(it) The substantial bundling documentation requirements apply to each proposed
NASA bundling action expected to exceed $6 million. The contracting officer must forward the
documentation along with the measurable benefits analysis required by FAR 7.107-3 to the
Headquarters Office of Procurement, Procurement Strategic Operations Division in sufficient time
to allow a minimum of 10 days for review.

1807.107-70 Orders against Federal Supply Schedule contracts or other indefinite-delivery
contracts awarded by another agency.

The FAR and NFS requirements for justification, review, and approval of bundling and
consolidation of contract requirements also apply to an order from a Federal Supply Schedule
contract or other indefinite-delivery contract awarded by another agency if the requirements
consolidated under the order meet the definition of "bundling” or “consolidation or consolidated
requirement” at FAR 2.101.

[PN 18-16]
1807.107-71 Procurement Strategy Meeting (PSM).

(@ The PSM is an acquisition plan conducted through a meeting attended by all interested
NASA offices. The Guide for Successful Headquarters Procurement Strategy Meetings (PSMs)
should be followed. For Headquarters PSMs, the charts should be submitted to the Headquarters
Office of Procurement, Procurement Strategic Operations Division analyst at least 5 working days
prior to the scheduled meeting date. At the meeting, the acquisition plan topics and structure
specified in 1807.105 are presented in briefing format, and formal written minutes prepared to
summarize the decisions, actions, and conclusions of the PSM members. The approved minutes,
along with the briefing charts, shall be included in the contract file to document completion of the
acquisition plan required by 1807.103.

(b) The PSM is not a requirements definition meeting. It is a meeting to seek approval for
the proposed acquisition approach for requirements that were previously defined and agreed to by
the cognizant offices.

(c) Rationale for proposed deviations should be addressed in the PSM. Deviations
addressed in the proposed acquisition strategy should be submitted to the Headquarters Office of
Procurement, Procurement Strategic Operations Division Analyst.

(d) Headquarters PSMs will be chaired by the Senior Procurement Executive or designee.
The Headquarters Office of Procurement, Procurement Strategic Operations Division will prepare
the minutes of Headquarters PSMs and distribute them for review, as appropriate, prior to approval
by the PSM chairperson.

(e) For field installation PSMs, the minutes shall be approved in accordance with
installation procedures.
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Subpart 1807.2—Planning for the Purchase of Supplies in Economic Quantities
1807.204 Responsibilities of contracting officers.

(@) The contracting officer shall transmit in writing to the cognizant inventory
management/requirements office either the actual offeror responses or a summary of their salient
points. The transmittal should be made within five working days after the closing date for receipt
of offers; however, if a response indicates the potential for a significant savings, it should be
transmitted immediately.

Subpart 1807.5—Inherently Governmental Functions
1807.503 Policy.

(e) The field installation requirements office shall provide the contracting officer the
written determination that none of the statement of work tasks are inherently governmental.
Disagreements regarding the determination shall be resolved in accordance with installation
procedures.

Subpart 1807.70—Enterprise License Management Team (ELMT) Program

1807.7000 Policy.

Requiring Offices, contracting officers and Governmentwide commercial purchase cardholders
shall make use of the ELMT Program which establishes enterprise software license agreements
that allow NASA to obtain favorable terms and pricing for commercial software and aligns with
NASA'’s Strategic Sourcing Goals. The NSSC’s ELMT Program Office is available to procure
new software licenses or software maintenance contracts not currently in the ELMT portfolio.
Allowing the ELMT Program the opportunity to process individual orders provides insight into
Center requirements that will assist the ELMT in identifying future consolidation opportunities for
the Agency.

1807.7001 Purchase request.

The Requiring Office shall coordinate with the Center CIO and the ELMT Program Office on the
acquisition of any software licenses or software maintenance prior to submitting a purchase request
to a contracting officer or Governmentwide commercial purchase cardholder to make such
purchase. The requiring or requesting official shall review the information at the ELMT website to
determine if the required commercial software or related services are available. A listing of the
ELMT enterprise license agreements, consolidated agency contracts and other products or services
of ELMT can be found at: https://www.nssc.nasa.gov/elmt/. Use of the ELMT should be
considered during acquisition planning when acquiring software licenses or software maintenance
under new or existing contracts, task or delivery orders, or when contemplating a purchase using a
Governmentwide purchase card or when exercising options under existing contracts that provide
software or software maintenance. Prior to sending a purchase request to the contracting officer,
the requiring office and the Center CIO or IT Asset Manager shall coordinate with the ELMT
Program Office to determine whether existing or planned ELMT software agreements can fulfill a
software requirement 30 days prior to entering into a new contract, exercising an option,
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consenting to a subcontract, issuing a task or delivery order, or making a purchase using a
Governmentwide purchase card. The ELMT is available to assist in preparing requirements and
supporting documentation and in obtaining appropriate approvals.

1807.7002 File documentation.

(@) The contracting officer shall document the contract file that the requiring office has
obtained the ELMT Program Office approval to purchase the software or software maintenance.
Requesting offices are required to provide the documentation with the purchase request e.g.
NF1707, email, or some written documented evidence of the coordination.

(b) Contracting officers receiving purchase requests that have not been coordinated with
the ELMT shall ensure a justification is obtained from the requesting office and approved by
Center CIO that explain why the ELMT coordination was not performed to fulfill their software
requirement. The justification shall be included in the contract file. If a requesting office seeks to
procure software or software maintenance through other than ELMT, the requesting office shall
provide a written justification that includes a detailed explanation of how the procurement will
achieve the benefits that would have been obtained had the services or products been obtained
through the ELMT. The list below outlines just a few of the many benefits available through the
agency’s ELMT Program which shall be addressed in the justification.

Reduced software costs (initial purchases and maintenance)

Consideration of Small Business socio-economic requirements

Reduced procurement activities and subsequent cost

Increased Agency access to vendor software suites, packages and add-ons
Establishment of common software versions and configurations throughout the

arwdE

Agency
Promotion of efficient utilization of software applications
Increased potential for Agency License reutilization
Providing Asset Inventory Tracking and Reporting
9. Negotiating favorable licensing terms and conditions for NASA that reduce IT
security and programmatic risk
10. Centralized License Compliance and Audit Support
11. Providing Budget and Procurement Planning Support

o N

An information copy of the justification shall be provided to the ELMT program at
NSSCELMT@mail.nasa.gov 30 days prior to award.

1807.7003 Advance agency planning.

Program Requirements Offices, Procurement Officers and Chief Information Officers should
jointly consider submitting a comprehensive portfolio request to the ELMT for any software not
currently being procured via the ELMT for future business case consideration. Centers should
identify a point of contact to interface with the ELMT regarding the portfolio request.
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Subpart 1807.71—Master Buy Plan
See PIC 18-01F for further guidance.

1807.7100 Policy.

The Master Buy Plan (MBP) provides information on planned acquisitions to enable management
to focus its attention on a representative selection of high-dollar-value and otherwise sensitive
acquisitions. Master Buy Plan submissions are tracked and managed through an Internet-based tool
known as the Master Buy Plan Database (MBPD). MBPD data is used to support other Agency
planning activities, including the monthly Baseline Performance Review (BPR).

1807.7101 Applicability.

(@) The Master Buy Plan applies to:

(1) New contract actions, supplemental agreements, letter contracts, undefinitized
contract actions, and interagency acquisitions, where the dollar value, including the aggregate
amount of options, or later phases of multi-phase acquisitions, is expected to equal or exceed
$50,000,000.

(2) New contract actions for Human Exploration and Operations Mission
Directorate HEOMD expected to exceed $10,000,000 for space flight hardware or human space
flight systems development, production, or processing. All other acquisitions are subject to the
requirements outlined in paragraph (a)(1) of this section.

(3) Supplemental agreements containing new work, a debit change order, or a
credit change order, or any combination/ consolidation thereof, if the absolute value of the actions
equals or exceeds $50,000,000 (e.g., the absolute value of a supplemental agreement adding
$30,000,000 of new work and deleting $30,000,000 of work is $60,000,000, and is therefore
subject to the Master Buy Plan).

(4) All Broad Agency Announcements (BAA) to include, Announcement of
Opportunities (AOs), NASA Research Announcements (NRAs), Cooperative Agreement
announcements (CANSs), and other forms of announcements (see 1835.016(a)(i)) where the total
value of all anticipated awards is expected to equal or exceed $50,000,000, including the aggregate
amount of all options and renewal periods.

(5) Contract actions including new work modifications, change orders and/or
terminations regardless of dollar amount that are considered to be of significant interest to
Headquarters or has agency public information implications. The contracting officer shall contact
the Headquarters Office of Procurement, Procurement Strategic Operations Division to discuss
possible inclusion of such an action in the Master Buy Plan.

(6) All contracts for the acquisition of protective services regardless of dollar value
(see Appendix A-102.3).

(b) The Master Buy Plan does not apply to incremental funding actions, and task or
delivery orders issued under a NASA indefinite-delivery contract.

[PN 18-09, PN 19-12]
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1807.7102 Submission, selection, and notification procedures.
1807.7102-1 Submission of Master Buy Plan Records.

(@) Each installation shall submit to the Headquarters Office of Procurement, Procurement
Strategic Operations Division, a Master Buy Plan record in the MBPD for every known acquisition
that meets the criteria in 1807.7101. The MBPD is a living database and should be updated
continually to identify upcoming acquisitions.

(b) If the reporting criteria in 1807.7101 does not result in identification of at least three
actions, each NASA Center shall supplement its submission so that its three largest acquisitions,
regardless of dollar value, are included for review and coordination by the Headquarters Office of
Procurement, Procurement Strategic Operations Division, as soon as the requirements become
known. If, by January 31°% of each fiscal year, an installation has not submitted at least three
acquisitions based on the criteria described in 1807.7101, the installation must submit its largest
three acquisitions, regardless of their value, so that the MBPD contains at least three acquisitions
per Center or installation.

(c) Installations are required to maintain current status information for all MBP records
until the award data is entered into the MBPD.

(d) Centers are required to indicate in the MBP record if the Center anticipates the use of a
NASA Strategic Sourcing Initiative (NSSI) contract in accordance with 1808.004.

[PN 18-04]
1807.7102-2 Selection and notification procedures.

(@) The Headquarters Office of Procurement, Procurement Strategic Operations Division,
shall review acquisitions submitted through the MBPD to determine which procurement actions
will be delegated, i.e. remain at the Center or installation for review and approval, and which will
be selected for Headquarters review and approval. The Headquarters Office of Procurement,
Procurement Strategic Operations Division analyst will disposition decisions with the appropriate
Headquarters Mission Directorate(s) and/or Mission Support Office(s). Decisions regarding the
level of review required for each MBP record will be designated on the “Pre-Award Milestones”
screen of the MBPD by the Headquarters Office of Procurement, Procurement Strategic
Operations Division analyst. The possible reviews/approvals that can be assigned for each
milestone action are defined below:

(1) “Select” means NASA Headquarters has chosen this acquisition milestone for
HQ review and approval (signature authority at HQ).

(2) “Delegate” means NASA Headquarters has determined no further HQ
oversight of an acquisition milestone is required.

(3) “Concur” means NASA Headquarters has chosen this acquisition milestone for
review prior to completion of the milestone (written concurrence by HQ).
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(4) “Info Copy” means NASA Headquarters receives a copy of this acquisition
milestone documentation prior to completion of the milestone.

(5) “TBD” “to be determined” means no NASA Headquarters decision has been
made regarding the required level of Headquarters review for this acquisition milestone.

(6) “N/A” not applicable” means this acquisition milestone does not apply to this
acquisition.

(b) When, subsequent to selection or delegation, an acquisition is changed (e.g. there is an
increase or decrease in dollar amount, a change in requirement, a change in milestone schedule, it
is canceled, superseded, deferred, or becomes no longer subject to the Master Buy Plan procedures
in accordance with the criteria in 1807.7101), the installation shall update the MBPD to notify the
Headquarters Office of Procurement, Procurement Strategic Operations Division analyst of the
change. The Headquarters Office of Procurement, Procurement Strategic Operations Division
analyst will work with the installation's procurement office to determine if any further action is
required. The Headquarters Office of Procurement, Procurement Strategic Operations Division
analyst will document the decision in the MBPD and record the HCA authority (see 1802.101) for
the new procurement in the MBPD.

(c) All acquisitions subject to MBP procedures, whether selected for Headquarters review
or not, may be subject to after-the-fact reviews by Headquarters during normal procurement
management reviews or other special reviews. Delegated MBP actions may subsequently be
rescinded if a Headquarters review is deemed appropriate.

Subpart 1807.72—Acquisition Forecasting
See PIC 18-01F for further guidance.
1807.7200 Policy.

(@) As required by the Business Opportunity Development Reform Act of 1988, it is
NASA policy to—

(1) Prepare an annual forecast and semiannual update of expected contract
opportunities or classes of contract opportunities for each fiscal year;

(2) Include in the forecast contract opportunities that small business concerns,
including those owned and controlled by socially and economically disadvantaged individuals,
may be capable of performing; and

(3) Make available such forecasts to the public.

(b) The annual forecast and semiannual update are available on the NASA Acquisition
Internet Service (http://www.hqg.nasa.gov/office/procurement/forecast/index.html ).

1807.7201 Definitions.
"Class of contracts™ means a grouping of acquisitions, either by dollar value or by the nature of
supplies and services to be acquired.
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"Contract opportunity" means planned new contract awards exceeding the simplified acquisition
threshold (SAT).

1807.7202 Responsibilities.

NASA Procurement Officers shall provide the data required by 1807.7203 to the Headquarters
Office of Procurement, Procurement Strategic Operations Division not later than September 1 for
the annual forecast and March 1 for the semiannual update. Along with this data, NASA
Procurement Officers shall include a statement that a review was conducted of the existing NASA
contracts that are available for other Centers to use as identified on the Office of Procurement
Strategic Sourcing Searchable Repository. See 1808.004 for information on use of other sources.

[PN 18-04]
1807.7203 Forecast data.

(@ The annual forecast shall identify all known contract opportunities in excess of the
simplified acquisition threshold. Each such action should be identified as one of the four broad
categories of acquisitions: Construction (including A&E), Research and Development, Services, or
Supplies (including equipment) and shall include the elements outlined on the NASA Acquisition
Forecast web page under data definitions.

(b) The semiannual report shall be an update of the data provided by the annual forecast.
This update should provide information on new requirements not previously reported and on
changes in data related to actions previously identified.
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1808.003 Use of other mandatory sources.
1808.003-70 Acquisition of radioisotopes.
(a) U.S. Department of Energy Isotope and Technical Service Order Form CA-10-

90.COM, and U.S. Nuclear Requlatory Commission Application for Material License, NRC
Form 313, shall be used to acquire radioisotopes.

(b) NRC Form 313 shall be filed with the Chief, Radioisotopes Licensing Branch,
Division of Fuel Cycle and Material Safety, United States Nuclear Regulatory Commission,
Washington, DC 20555. If the application meets all regulatory requirements and applicable
standards, the Radioisotopes Licensing Branch, Nuclear Regulatory Commission, will issue a
license to the applicant. After receipt of the license, a completed DOE Form CA-10-90.COM (in
duplicate, if the contracting office wants an accepted copy of the form back from the supplier),
the license, and a Government bill of lading shall be sent to the appropriate DOE laboratory. If a
bill of lading is not furnished, shipment shall be made collect on a commercial bill of lading, to
be converted at destination.

(c) NRC Form 313 and DOE Form CA-10-90.COM may be requisitioned directly from
the United States Nuclear Regulatory Commission, Attn: Radioisotopes Licensing Branch,
Division of Fuel Cycle and Material Safety, Washington, DC 20555.

(d) Isotope program guidance is available from DOE.

1808.003-71 Acquisition of helium, hydrogen, nitrogen, oxygen, other propellants and
aerospace fluids.

See Appendix A, A-102.1 for policy related to the acquisition of helium, hydrogen, nitrogen,
oxygen, other propellants and aerospace fluids.

[PN 19-12]

1808.003-72 NASA Strategic Sourcing Initiative.

[PN 18-04]

1808.003-7201 Policy.

Requiring offices and contracting officers shall follow the guidance at 1808.004 and
Governmentwide commercial purchase cardholders shall follow the guidance at 1813.301 to

make use of the existing NASA contracts that are available for use by other Centers to satisfy
requirements for supplies and services. The use of NASA contracts that are available for use by
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other Centers allows NASA to obtain favorable terms and pricing for supplies and services as
described in the Office of Procurement Strategic Sourcing Website.

[PN 18-04]

1808.003-7202 Purchase request.

Prior to submitting a purchase request, the requiring activity shall review the existing NASA
contracts that available for use by other Centers as identified on the Office of Procurement
Strategic Sourcing Searchable Repository to determine if the requirement is available through the
NASA Strategic Sourcing Initiative.

[PN 18-04]
1808.003-73 Acquisition of mercury.

(a) Requests for mercury by NASA installations for their use or for use by their cost-
reimbursement type contractors shall be made to the Mercury Contract Specialist, Directorate of
Stockpile Contracts, DLA, Defense National Stockpile Center, 8725 John J. Kingman Rd.,
#3339, Ft. Belvoir, VA 22060-6223. DLA will furnish the current fair market value to NASA.
The unit of issue is a 76-pound flask.

(b) Requests for clearance to purchase quantities of 76 pounds or more from sources
other than DLA shall be submitted to the office in paragraph (a) of this section and must be
accompanied by a statement of reasons why the available excess mercury is unsuitable for use by
the requesting field installation.

1808.004 Use of other sources.
See PIC 18-01F for further guidance.

(@)(1)(A) For requirements for supplies or services that cannot be satisfied from the
mandatory sources listed at FAR 8.002 and 8.003, the contracting officer shall satisfy such
requirements through the enterprise procurement strategies identified in Appendix A.

(B) For situations (e.g., immediacy of need, availability of better pricing
elsewhere, etc.) that do not warrant the use of the contracts determined as mandatory in
1808.004(a)(1)(A), the contracting officer shall prepare and submit a request for deviation for
approval by the Senior Procurement Executive in accordance with 1801.471.

(C) For NASA contracts that are not identified as mandatory but identified as
available for use by other Centers on the Office of Procurement Strategic Sourcing Searchable
Repository, the contracting officer should use these NASA contracts to obtain favorable terms
and pricing for supplies and services and to support NASA’s strategic sourcing goals.
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[PN 18-04, PN 19-12]]
Subpart 1808.1—Excess Personal Property

1808.103 Information on available excess personal property.

In addition to the sources identified in FAR 8.103, information on availability of NASA excess
property is maintained by the Installation Property Disposal Officer and the NASA Equipment
Management System (NEMS) Coordinator.

Subpart 1808.4—Federal Supply Schedules
See PCD 14-01 for further guidance related to FAR 8.404.
1808.405 Ordering Procedures for Federal Supply Schedules.

1808.405-3 Blanket purchase agreements (BPAS)
The limitations in 1813.303-3(a)(4) on the individuals authorized to purchase under a BPA apply
to BPAs established under Federal Supply Schedule contracts.

Subpart 1808.6—Acquisition from Federal Prison Industries, Inc.
1808.602 Policy.

(d) When disputes occur, the contracting officer shall refer the matter to the Senior
Procurement Executive, through the cognizant analyst, Headquarters Office of Procurement,
Procurement Strategic Operations Division, for review and any further action. Such referrals
shall include a complete statement of the attempts made to resolve the matter.

1808.604 Waivers.

(@) NASA purchase orders or contracts written pursuant to a general or blanket waiver
need not be supported by a copy of the waiver, but the waiver number must be cited on the
purchase order or contract as well as on the initial voucher. A copy of the waiver certificate
must be attached to the initial voucher.

Subpart 1808.7—Acquisition from Nonprofit Agencies Employing
People Who are Blind or Severely Disabled

1808.705 Procedures.

1808.705-1 General.

The Federal Standard Requisitioning and Issue Procedure (FEDSTRIP) shall be used to obtain
nonprofit agency-produced supplies from GSA supply distribution facilities. The FEDSTRIP
Operating Guide is available here.
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Subpart 1808.8—Acquisition of Printing and Related Supplies
1808.802 Policy.

(b)(i) The Headquarters Chief Information Officer is the NASA central printing
authority.

(if) Requests for approval to contract for printing supplies or services shall be
addressed to the Office of Chief Information Officer. Approval to contract for such supplies or
services is restricted to those requirements meeting the following conditions:

(A) An individual order is under $1,000.

(B) The order is not of a continuing or repetitive nature.

(C) The Public Printer certifies it cannot be provided more economically
through the GPO.

1808.870 Contract clause.

The contracting officer shall insert the clause at 1852.208-81, Restrictions on Printing and
Duplicating, in solicitations and contracts where there is a requirement for any printing, and/or
any duplicating/copying in excess of that described in paragraph (c) of the clause.

Subpart 1808.11—L easing of Motor Vehicles
1808.1100 Scope of subpart.

NASA procedures for leasing motor vehicles from GSA or commercial sources are contained in
NPD 6000.1, Transportation Management.
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PART 1809
CONTRACTOR QUALIFICATIONS

Subpart 1809.1—Responsible Prospective Contractors

1809.104-4 Subcontractor responsibility.

Generally, the Canadian Commercial Corporation's (CCC) proposal of a firm as its subcontractor is
sufficient basis for an affirmative determination of responsibility. However, when the CCC
determination of responsibility is not consistent with other information available to the contracting
office, the contracting officer shall request from the CCC and any other sources whatever
information is necessary to make the responsibility determination.

Upon request, CCC shall be furnished the rationale for any subsequent determination of
nonresponsibility.

1809.105-2 Determinations and documentation.

(@) The contracting officer shall provide written notification to a prospective contractor
determined not responsible, which includes the basis for the determination. Notification provides
the prospective contractor with the opportunity to take corrective action prior to future solicitations.

1809.106 Preaward surveys.
1809.106-1 Conditions for preaward surveys.

(@) The procurement officer shall approve all preaward survey requests.
1809.106-2 Requests for preaward surveys.

(@) The "Walsh-Healey Public Contracts Act™ block of Section 1 is for information purposes
only. If information is needed for a determination on the offeror’s eligibility under the Walsh-
Healey Act, it must be specifically requested in block 20.H. of Section IlI.

1809.106-3 Interagency preaward surveys.
If the survey will be performed for NASA by a DOD contract administration office, the SF 1403
request is to be sent to the appropriate office shown in the Federal Directory of Contract
Administration Services Components, 2.0, Attn: Preaward Survey Manager. The DOD contract
administration offices normally allow 30 working days in which to conduct a full survey and submit
the report to the requesting agency. Allow more time for—

(i) Complex items;

(i) New or inexperienced contractors; and

(iif) Surveys with time-consuming requirements, e.g., secondary survey,
accounting system review, financial capability analysis, or purchasing office participation.
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Only request those factors essential to the determination of responsibility. See FAR 53.209-1
and DFARS 253.209-1(a) for detailed explanation of the factors in Section 111, Blocks 19 and 20
of the SF 1403.

1809.106-70 Preaward surveys performed by NASA personnel.

In discussions with representatives of the company being surveyed, NASA preaward survey team
members shall not refer to or comment on the possibility of award to the prospective contractor.
This does not preclude discussion with a prospective contractor of questionable areas that require
clarification. Information obtained during the survey will be treated in strict confidence and
divulged only to those Government representatives having a need to know.

Subpart 1809.2—Qualifications Requirements
1809.202 Policy.

(@) Authority regarding agency head actions under FAR 9.202(a) is delegated to the
cognizant technical activity, with approval by the installation's competition advocate.

(e) The approval authority of FAR 9.202(e) is delegated to the installation's competition
advocate. Requests to proceed with the procurement shall be prepared by the cognizant
requirements office and submitted via the procurement officer.

1809.203 QPL's, QML's and QBL's.

1809.203-70 Waiver of qualification requirements.

When acquiring a product under a specification that includes qualification requirements either for
the end item or for components of the end item, the NASA installation conducting the acquisition
can waive the qualification requirements. Directing a waiver of the end item qualification
requirement constitutes adequate authorization for waiver of product qualification requirements.
When a waiver has been granted, the solicitation shall specifically indicate that the qualification
requirement is inapplicable. Such information shall also be included in any synopsis of the
acquisition (see FAR Subpart 5.2).

1809.206 Acquisitions subject to qualification requirements.
1809.206-1 General.

(b)(i) The authority to determine that an emergency exists is delegated to the installation's
competition advocate. Requests for determination shall be prepared by the cognizant requirements
office and submitted through the procurement officer.

(if) Requests not to enforce a qualification requirement in a nonemergency situation
shall be prepared by the cognizant requirements office and approved by the Headquarters Office of
Safety and Mission Assurance.
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(c) If an offeror seeks to demonstrate its capability, both the product and the producer must
meet the established standards.

Subpart 1809.4—Debarment, Suspension, and Ineligibility

1809.403 Definitions.
For purposes of FAR subpart 9.4 and this subpart, the Deputy General Counsel is the “debarring
official,” the “suspending official,” and the agency head's “designee.”

1809.404 Excluded Parties List Systems.

(c) The Director, Headquarters Acquisition Integrity Program (AIP Director) is responsible
for taking the actions listed in FAR 9.404(c).

1809.405 Effect of listing.

(@ The NASA Chief Acquisition Officer (CAO) is the NASA official responsible for
determining that a compelling reason exists for NASA to conduct business with a contractor that is
debarred, suspended, or proposed for debarment. If it is believed that a new contract or subcontract
must be awarded to a firm included in the Excluded Parties List System (EPLS), the procurement
officer shall prepare a request for a determination, including the rationale for why the action should
be taken, together with all necessary supporting information and forward it to the Headquarters
Office of Procurement, Procurement Strategic Operations Division, and provide a copy to the AIP
Director.

(b) The Headquarters Office of Procurement, Procurement Strategic Operations Division is
responsible for evaluating the request and coordinating with Procurement, OGC (both AIP and
Contracts Procurement Practice Group (CPPG)), to jointly determine whether the facts support a
recommendation for the CAO to approve award to a party on the EPLS. Procurement Operations
Division is also responsible for preparing the headquarters documentation and providing it to the
CAO for approval.

1809.405-1 Continuation of current contracts.
The responsibilities of the Agency head under FAR 9.405-1 are delegated to the CAO. Approvals
shall be requested in accordance with the procedures in 1809.405.

1809.405-2 Restrictions on subcontracting.
(@) The responsibilities of the Agency head under FAR 9.405-2(a) are delegated to the

CAO. Approval of consent to subcontract shall be requested in accordance with the procedures in
1809.405.
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1809.406 Debarment.

1809.406-1 General.

1809.406-3 Procedures.

See PCD 20-01 for further guidance related to FAR 9.406-3.

(@ Any person may refer a matter to the Suspending and Debarring official (SDO) when
there is information indicating that a contractor may lack business integrity or business honesty.
The information should be referred promptly to the SDO, through the AIP Director, for
consideration. The referral should contain the information which supports a lack of business
integrity or business honesty.

(1) Use the following format when referring a matter to the SDO for
consideration. To the extent practicable, provide all specified information.
(A) Name, address and telephone number of the point of contact for the
activity making the report.
(B) Name, contractor and Government entity (CAGE) code, DUNS
number, and address of the contractor.
(C) Name and addresses of the members of the board, principal officers,
partners, owners, and managers.
(D) Name and addresses of all known affiliates, subsidiaries, or parent
firms, and the nature of the business relationship.
(E) For each contract affected by the conduct being reported—
(i) The contract number;
(it) All office identifying numbers or symbols;
(iii) Description of supplies or services;
(iv) The amount;
(v) The percentage of completion;
(vi) The amount paid the contractor and any amounts due;
(vii) Status of invoices or vouchers;
(viii) Whether the contract is assigned under the Assignment of
Claims Act and, if so, to whom; and
(ix) The contract fund citations involved, to expedite accurate
return of funds to open accounts and commands, as appropriate.
(F) For any other contracts with the contractor or any of its affiliates—
(i) The contract number;
(if) The amount;
(iii) The amounts paid the contractor;
(iv) Whether the contract is assigned under the Assignment of
Claims Act and, if so, to whom; and
(v) The amount due the contractor.
(G) A complete summary of the facts, including all pertinent evidence
and the status of any legal proceedings involving the contractor.
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(H) An estimate of any damages sustained by the Government as a result
of the contractor's action (explain how the estimate was calculated).

() If a contracting office initiates the report, the comments and
recommendations of the contracting officer and of each higher-level contracting review authority
regarding—

(i) Whether to suspend or debar the contractor;

(i) Whether to apply limitations to the suspension or debarment;

(iii) The period of any recommended debarment; and

(iv) Whether to continue any current contracts with the contractor
(or explain why a recommendation regarding current contracts is not included).

(J) When appropriate, as an enclosure to the report—

(i) A copy or pertinent extracts of each pertinent contract;

(if) Witness statements or affidavits;

(iii) Copies of investigative reports when authorized by the
investigative agency;

(iv) Certified copies of indictments, judgments, and sentencing
actions;

(v) A copy of any available determinations of nonresponsibility in
accordance with FAR 9.105-2(a)(1);

(vi) A copy of the information from the Federal Awardee
Performance and Integrity Information System (FAPIIS) data base; and

(vii) Any other appropriate exhibits or documentation.

(K) To the extent that information is available through FPDS-NG, provide
a list of other agencies that hold current contracts with the subjects.

(L) The Contracting Officer is responsible for gathering the information
required and preparing the report.

(M) The AIP Center Attorney (AIP-C) is responsible for assisting the
contracting officer in preparing the report and performing a legal sufficiency review. The AIP-C
shall sign the report indicating that the review has been performed.

(N) The report shall be signed by the Contracting Officer and submitted
by the Procurement Officer. Procurement Officers are encouraged to advise the Center Director,
as appropriate, of debarment recommendations provided to the SDO.

(O) Address the recommendation to the SDO, indicating OGC (AIP) on
the *Attention’ line, and send 2 copies of the complete report, including enclosures to OGC
(AIP). One copy of the recommendation, without enclosures, should be provided to the HQ
Office of Procurement, Procurement Management & Policy Division.

(P) If a referral lacks sufficient evidence of a cause for debarment, the
SDO may initiate a review or investigation, as appropriate, by reporting the referral to the
appropriate Government entity, e.g., contracting activity, inspector general, or criminal
investigative agency.

(b) Decision-making process.
(1) The agency SDO may initiate the debarment process by issuing a notice of
proposed debarment in accordance with FAR 9.406-3(c) when the SDO finds that the
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administrative record contains sufficient evidence of one or more of the causes for debarment
stated in FAR 9.406-2 .

(i) The absence of a referral in accordance with 1809.406-3(a), or the
absence of any information specified in the report format at 1809.406-3(a)(1), will not preclude
the SDO from making such a finding.

(if) The signature of the SDO on the notice of proposed debarment is
sufficient evidence that the SDO has made such a finding.

(2) The SDO must use the decision-making process stated in FAR 9.406-3(b),
and any agency-specific procedures that were provided to the contractor in advance of the
decision.

(3) Nature of proceeding. There are two distinct proceedings which may be involved
in the suspension or debarment process. The first is the presentation of matters in opposition to the
suspension or proposed debarment by the contractor. The second is fact-finding which occurs only in
cases in which the contractor’s presentation of matters in opposition raises a genuine dispute over one
or more material facts. In a suspension action based upon an indictment or in a proposed debarment
action based upon a conviction or civil judgment, there will be no fact-finding proceeding concerning
the matters alleged in the indictment, or the facts underlying the convictions or civil judgment.
However, to the extent that the proposed action stems from the contractor’s affiliation with an
individual or firm indicted or convicted, or the subject of a civil judgment, fact-finding is permitted if
a genuine dispute of fact is raised as to the question of affiliation as defined in FAR 9.403.

(4) Presentation of matters in opposition. In accordance with FAR 9.406-3(c) and
9.407-3(c), matters in opposition may be presented in person, in writing, or through a representative.
Matters in opposition may be presented through any combination of the foregoing methods, but if a
contractor desires to present matters in person or through a representative, any written material should
be delivered at least 5 working days in advance of the presentation. Usually, all matters in opposition
are presented in a single proceeding. A contractor who becomes aware of a pending indictment or
allegations of wrongdoing that the contractor believes may lead to suspension or debarment action
may contact the SDO or designee to provide information as to the contractor’s present responsibility.

(i) An in-person presentation is an informal meeting, nonadversarial in nature.
The SDO and/or other Agency representatives may ask questions of the contractor or its representative
making the presentation. The contractor may select the individuals who will attend the meeting on the
SDO and contractor’s behalf; individual respondents or principals of a business firm respondent may
attend and speak for themselves.

(i) Inaccordance with FAR 9.406-3(c) and 9.407-3(c), the contractor may
submit matters in opposition within 30 days from receipt of the notice of suspension or proposed
debarment.

(i) The opportunity to present matters in opposition to debarment includes
the opportunity to present matters concerning the duration of the debarment.

(5) Fact-finding.

(i) The SDO will determine whether the contractor’s presentation has raised a
genuine dispute of material fact(s). If the SDO has decided against continued suspension or
debarment, or the provisions of FAR 9.4 preclude fact-finding, no fact-finding will be conducted. If
the SDO has determined a genuine dispute of material fact(s) exists, a designated fact-finder will
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conduct the fact-finding proceeding. The proceeding before the fact-finder will be limited to a finding
of the facts in dispute as determined by the SDO.

(if) The designated fact-finder will establish the date for a fact-finding
proceeding, normally to be held within 45 working days of the contractor’s presentation of matters in
opposition. An official record will be made of the fact-finding proceeding.

(ilf) The Government’s representative and the contractor will have an
opportunity to present evidence relevant to the facts at issue. The contractor may appear in person or
through a representative in the fact-finding proceeding.

(iv) Neither the Federal Rules of Evidence nor the Federal Rules of Civil
Procedure govern fact-finding. Hearsay evidence may be presented and will be given appropriate
weight by the fact-finder.

(V) Witnesses may testify in person. Witnesses will be reminded of the
official nature of the proceeding and that any false testimony given is subject to criminal prosecution.
Witnesses are subject to cross-examination.

(6) Timing requirements. All timing requirements set forth in these procedures may
be extended by the SDO for good cause.

(c) Notice of Proposal to Debar.

(1) Notification. Contractors will be notified of the proposed suspension or
debarment in accordance with FAR 9.406-3 or 9.407-3. A copy of the record which formed the basis
for the decision by the SDO will be made available to the contractor. If there is a reason to withhold
from the contractor any portion of the record, the contractor will be informed of what is withheld and
the reasons for such withholding.

(2) Written findings of fact will be prepared by the fact-finder as mandated by FAR
9.406-3(d)(2)(i) and 9.407-3(d)(2)(i).

(3) The fact-finder will determine the disputed fact(s) by a preponderance of the
evidence. A copy of the findings of fact will be provided to the SDO, the Government’s
representative, and the contractor.

(4) The SDO will determine whether to continue the suspension or to debar the
contractor based upon the entire administrative record, including the findings of fact.

(5) Prompt written notice of the SDO’s decision will be sent to the contractor and any
affiliates involved, in compliance with FAR 9.406-3(e) and 9.407-3(d)(4).

1809.407 Suspension.

1809.407-1 General.

1809.407-3 Procedures.

See PCD 20-01 for further guidance related to FAR 9.407-3.

(@) Any person may refer a matter to the SDO. Refer all matters appropriate for
consideration by the SDO as soon as practicable. Use the format and procedures at 1809.406-
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3(a)(1) when referring a matter to the agency SDO for consideration. To the extent practicable,
provide all information specified.

(i) Ifareferral lacks sufficient evidence of a cause for suspension, the SDO may
initiate a review or investigation, as appropriate, by reporting the referral to the appropriate
Government entity, e.g., contracting activity, inspector general, or criminal investigative agency.

(b) Decision-making process.

(1) The agency SDO may initiate the suspension process by issuing a notice of
suspension in accordance with FAR 9.407-3(c) when the SDO finds that the administrative
record contains sufficient evidence of one or more of the causes for suspension stated in FAR
9.407-2. The SDO should coordinate with appropriate agency offices to assess the impact of
suspension or debarment on agency mission.

(i) The absence of a referral in accordance with 1809.407-3(a), or the
absence of any information specified in the report format at 1809.406-3(a)(1), will not preclude
the SDO from making such a finding.

(if) The signature of the SDO on the notice of suspension is sufficient
evidence that the SDO has made such a finding.

(2) In deciding whether to terminate a suspension following a submission of
matters in opposition, the agency SDO must use the decision-making process stated in FAR
9.407-3(b),and any agency-specific procedures that were provided to the contractor in advance of
the decision.

(3) The SDO shall follow the procedures in 1809.406-3(b) and 1809.406-3(c).

1809.408 Certification regarding debarment, suspension, proposed debarment, and other
responsibility matters.

(@)(2)(A) If the offeror indicates that it currently is or has been indicted, charged,
convicted, or had a civil judgment rendered against it, or has been suspended, proposed for
debarment, or has entered into an administrative agreement to resolve a suspension or debarment
proceeding, or when information in FAPIIS indicates cause for concern, the contracting officer shall
immediately notify the Director, Headquarters Acquisition Integrity Program, with a copy to the
Headquarters Office of Procurement, Procurement Strategic Operations Division, providing details
as known. Information provided should include—

(i) Copy of the offeror’s certification;

(it) Specific company name or division;

(i) Purpose of the pending acquisition;

(iv) Description of services; and

(v) Extent of competition on the pending procurement.
The contracting officer shall await a response before awarding the contract. The Headquarters
Office of Procurement, Procurement Strategic Operations Division is responsible for working with
the contracting officer to ensure that the package is complete.

(B) If the offeror discloses information that indicates a need for a debarment

or suspension determination, the contracting officer shall report the facts to the Director,
Headquarters Acquisition Integrity Program, with a copy to the Headquarters Office of
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Procurement, Procurement Strategic Operations Division, in accordance with 1809.406-3 and
1809.407-3.

1809.470-2 Contents of reports.
Each report shall be coordinated with local counsel and shall include substantially the following
information, if available:

(a) Name and address of the contractor.

(b) Names of the principal officers, partners, owners, or managers.

(c) All known affiliates, subsidiaries, or parent firms, and the nature of the affiliation.

(d) A description of the contract or contracts concerned, including the contract number and
office identifying numbers or symbols, the amount of each contract, the amounts paid the contractor
and still due, and the percentage of work completed and to be completed.

(e) The status of vouchers.

(f) Whether the contract has been assigned pursuant to the Assignment of Claims Act, and,
if so, the name and address of the assignee and a copy of the assignment.

(9) Whether any other contracts are outstanding with the contractor or any affiliates, and, if
so, their amount, whether they are assigned pursuant to the Assignment of Claims Act, and the
amounts paid or due on them.

(h) A complete summary of all pertinent evidence. If a request for debarment or suspension
is based on an indictment or a conviction, provide the evidence upon which the indictment or
conviction is based.

(i) An estimate of any damages, sustained by the Government as a result of the contractor's
action, including an explanation of the method used in making the estimate.

(1)) Recommendation as to (1) whether the contractor should be suspended or debarred, (2)
whether any limitations should be applied to such action, (3) whether current contracts should be
terminated, and (4) the period of any debarment.

(k) As an enclosure, a copy of the contract(s) or pertinent excerpts, appropriate exhibits,
testimony or statements of witnesses, copies of assignments, and other relevant documentation.

Subpart 1809.5—O0rganizational and Consultant Conflicts of Interest

1809.500 Scope of subpart.
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(@) The Assistant Administrator for Procurement has authorized the procurement officer to
take those actions reserved in FAR Subpart 9.5 for the head of the contracting activity. However,
see 1809.503 regarding waivers.

(b) The NASA Organizational Conflict of Interest (OCI) Guide provides agency-wide
guidance to individuals relative to identifying as well as resolving OCls.

1809.503 Waiver.

The Administrator has designated the Senior Procurement Executive as the approval authority for
waivers under FAR 9.503. The procurement officer shall forward requests for waivers under FAR
9.503 to the Senior Procurement Executive for action.

1809.505-4 Obtaining access to sensitive information.

(b) In accordance with FAR 9.503, the Assistant Administrator for Procurement has
determined that it would not be in the Government’s interests for NASA to comply strictly with
FAR 9.505-4(b) when acquiring services to support management activities and administrative
functions. The Assistant Administrator for Procurement has, therefore, waived the requirement
that before gaining access to other companies’ proprietary or sensitive (see 1837.203-70)
information contractors must enter specific agreements with each of those other companies to
protect their information from unauthorized use or disclosure. Accordingly, NASA will not
require contractors and subcontractors and their employees in procurements that support
management activities and administrative functions to enter into separate, interrelated third party
agreements to protect sensitive information from unauthorized use or disclosure. As an alternative
to numerous, separate third party agreements, 1837.203-70 prescribes detailed policy and
procedures to protect contractors from unauthorized use or disclosure of their sensitive
information. Nothing in this section waives the requirements of FAR 37.204 and 1837.204.

1809.506 Procedures.

(b) The approving official is the procurement officer when the installation has source
selection authority and the Senior Procurement Executive when NASA Headquarters has that
authority.

1809.507 Solicitation provisions and contract clause.
1809.507-2 Contract clause.

The contracting officer may insert a clause substantially the same as the clause at 1852.209-71,
Limitation of Future Contracting, in solicitations and contracts.
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1811.002 Policy.

(b) Implementation of the Metric Conversion Act of 1975, as amended, must be in
accordance with NPD 7120.4, NASA Engineering and Program/Project Management Policy.

(9)(1) When acquiring information technology items capable of using Internet Protocol
to communicate, the requirement for Internet Protocol Version Six (IPv6) compliance shall be
documented by the requiring activity on NASA Form (NF) 1707, Special Approvals and
Affirmations for Requisitions. If the requiring activity plans to purchase a networked IT product,
the following three attachments shall accompany the NF 1707:

(i) Specification of IPv6 requirements for the item to be purchased.

(ii) Suppliers Declaration of Conformity (SDoC), a legal document that
specifies and certifies the product’s IPv6 capabilities.

(iii) Analysis between the requirements and the IPv6 requirements and the
product’s capabilities as captured on an SDoC.

(2) Requestors shall provide the IPv6 Compliance Procurement Waiver (NF

1835) for any items that have no IPv6 capabilities. For purchases that are less than $100K,
signature approval authority for NF 1835 has been delegated to Center CIOs. Purchases of
$100K or greater for items that have no IPv6 capabilities will require Agency CIO approval.

(3) For Space Flight and Ground Support Programs and Projects, the Program or
Project Technical Authority(ies) (See NPR 7120.5) must certify that the Technical Standards and
Specifications cited in any solicitation or award are: 1) the most recent version, 2) tailored to the
needs of the project and its elements, and 3) registered with the NASA Technical Standards
System. Exceptions must be approved by the Technical Authorities, and attached hereto. Program
or Project Authority certifications may be obtained and documented through the procurement
request process using NF 1707 (See 1804.7301).

(4) For procurements which include Space Communications and Navigation
(SCaN) capabilities, the Program or Project Technical Authorities (See NPD 8074) must certify
that the requirement has been coordinated with the SCaN Office in the Space Operations Mission
Directorate (SOMD). Program or Project Authority certifications may be obtained and
documented through the procurement request process using NF 1707 (See 1804.7301).

Subpart 1811.1—Selecting and Developing Requirements Documents
1811.101 Order of precedence for requirements documents.

(a) Safeguards to ensure safety, security, and environmental protection must be included,
as applicable, in requirements documents.
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(b)(1) Requirements for the use of energy efficient motor vehicles will be established in
accordance with NPR 6200.1, “NASA Transportation and General Traffic Management”.

(b)(2) Requirements for the use of environmentally preferable products will be
established in accordance with NPR 8530.1, “Sustainable Acquisition.” Requirements for the
use of energy and water efficient products and the use of renewable energy technology will be
established in accordance with NPR 8570.1, “NASA Energy Management Program.”

1811.101-70 Procedures.

(@) Contracting officers may rely on the requiring activity’s declaration on the NF 1707
to determine the applicability of IPv6 requirements to its acquisition. When the NF 1707 and the
requirements documents provided by the requiring activity establish the applicability of IPv6 in
accordance with FAR 11.002, the contracting officer shall—

(1) Include a contract requirements statement in solicitations that specifically
states that products and services that use the Internet Protocol provide full feature functionality in
both dual stack (IPv4 and IPv6) and IPv6-only environments in compliance with the NIST
USGvV6 Testing Program. See Special Publication 500-267, A Profile for IPv6 in the U.S.
Government — Version 1.0. The IPv6 requirements statement shall be substantially the same as
the statement provided in NASA'’s contracting writing system Section C templates; and

(2) Include instructions in solicitations that require offerors to notify the
contracting officer of any contract specifications that do not comply with providing full feature
functionality for IPve6.

1811.102 Standardization program.
See the Office of Procurement Strategic Sourcing Website for additional guidance on
standardization of requirements.

[PN 18-04]
1811.107 Solicitation provisions.

(b) NASA uses the categorical method to report its use of voluntary consensus standards.
Therefore, use of the provisions at FAR 52.211-7 is not required. However, contracting officers
must include in draft RFPs (DRFPs) the information required by 1815.201(c)(6)(A).

Subpart 1811.4--Delivery or Performance Schedules
1811.403 Supplies or services.

(@)(3) Contract delivery or performance schedules must not be expressed in terms of a

notice of award. A notice of award as a specific document, separate from the award document

itself, is not a contractual document and shall not be used as a reference point for contract
performance. See 1814. 408 for additional information on notices of award.
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1811.403-70 Packaging, handling, and transportation.

(@) NPR 6000.1, "Requirements for Packaging, Handling, and Transportation for
Aeronautical and Space Systems, Equipment, and Associated Components” provides guidance for
shipment of certain NASA items.

(b) Contracting officers, with the advice of the requiring activity and the Center
Transportation Officer, must include a designation of each deliverable item, or groupings of
deliverable items, as Class I, 11, I11, or 1V for the purposes of contractor compliance with the NPR.

1811.404 Contract clauses.

(@)(2) FAR 52.211-8, Time of Delivery, Alternates 11 and 111, must not be used in NASA
contracts.
(3) FAR 52.211-9, Desired and Required Time of Delivery, Alternates Il and 111,
must not be used in NASA contracts.

1811.404-70 NASA contract clauses.

The clause at 1852.211-70, Packaging, Handling, and Transportation, must be included in
solicitations and contracts for deliverable items, including software, designated as Class | (mission
essential), Class Il (delicate or sensitive), or Class 11 (requires special handling or monitoring).

Subpart 1811.5—Liquidated Damages
1811.501 Policy.

(d) The procurement officer must forward recommendations concerning remission of
liquidated damages to the Headquarters Office of Procurement, Procurement Strategic Operations
Division.

Subpart 1811.6—Priorities and Allocations
1811.600 Scope of subpart.

The Defense Priorities and Allocations System (15 CFR Part 700) may be viewed at
https://www.gpo.gov/fdsys/pkg/CFR-2012-title15-vol2/xml/CFR-2012-title15-vol2-part700.xml.

1811.602 General.

(c) The Department of Defense is the "Delegate Agency” for NASA. The Headquarters
Office of Procurement, Procurement Management & Policy Division, must coordinate with DOD,
as necessary, to ensure that any DOD requirements are met.
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1811.603 Procedures.
(d) The Senior Procurement Executive is responsible for ensuring compliance with DPAS.

(e)(i) Rated orders may be used by NASA only as provided in Section 700.17 of the DPAS
(15 CFR 700.17) and subject to the limitations provided in Section 700.18 of the DPAS (15 CFR
700.18). Priority ratings are assigned on individual contracts and purchase orders by the
contracting officer.

(i) NASA rated orders may only be assigned a DO rating, unless NASA has
obtained a DX rating from the Department of Defense.

(iif) The following program identification symbols may be used on NASA rated
contracts and purchase orders for equipment and services that support authorized programs (see
Schedule I of the DPAS):

Al - Aircraft

A2 - Missiles

A3 - Ships

A5 - Weapons

A6 - Ammunition

AT - Electronic and Communications Equipment

B1 - Military Building Supplies

B8 - Production Equipment (For Contractor's Account)

B9 - Production Equipment (Government-Owned)

C2 - Construction

C3 - Maintenance, Repair, and Operating Supplies for Facilities

C9 - Miscellaneous/Other

(9) Installation requests for assistance shall be directed to the Headquarters Office of
Procurement, Procurement Management & Policy Division.

[PN 20-03]
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Subpart 1812.3--Solicitation Provisions and Contract Clauses

for the Acquisition of Commercial Items

1812.301 Solicitation provisions and contract clauses for the acquisition of commercial items.

(H(1) The following clauses are authorized for use in acquisitions of commercial items
when required by the clause prescription:

(A)
(B)

(©)
(D)
(E)
(F)

(G)
(H)
(1

Q)

(K)
(L)
(M)
(N)

(0)

(P)
Q)
(R)
(S)
)

1852.204-75, Security Classification Requirements.

1852.204-76, Security Requirements for Unclassified Information
Technology Resources.

1852.215-84, Ombudsman.

1852.216-80, Task Order Procedures (Alternate I).

1852.216-88, Performance Incentive.

1852.219-73, Small Business Subcontracting Plan.

1852.219-75, Individual Subcontracting Reports.

1852.223-70, Safety and Health.

1852.223-71, Frequency Authorization.

1852.223-72, Safety and Health (Short Form).

1852.223-73, Safety and Health Plan.

1852.223-75, Major Breach of Safety and Security (Alternate I).
1852.225-70, Export Licenses.

1852.228-76, Cross-Waiver of Liability for International Space Station
Activities.

1852.228-78, Cross-Waiver of Liability for Science or Space Exploration
Activities Unrelated to the International Space Station.
1852.237-70, Emergency Evacuation Procedures.

1852.237-72, Access to Sensitive Information.

1852.237-73, Release of Sensitive Information.

1852.246-72, Material Inspection and Receiving Report.
1852.247.71, Protection of the Florida Manatee.

(if) No other provisions and clauses prescribed in the NFS or center documents shall be
used in acquisitions of commercial items, except as permitted by FAR 12.302.

1812.302 Tailoring of provisions and clauses for the acquisition of commercial items.

(c) The Senior Procurement Executive is the approval authority for waivers. Requests for
approval shall include a justification to substantiate tailoring of a provision or clause and shall be
submitted to the Headquarters Office of Procurement, Procurement Strategic Operations
Division. Requests shall be prepared and submitted in accordance with 1801.471.
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Subpart 1812.4—Unique Requirements Regarding Terms and
Conditions for Commercial Items

1812.404 Warranties.

(b) In acquisitions under the Simplified Acquisition Threshold specified in FAR Part 13,
Contracting officer’s shall not require any express warranty other than the offeror's commercial
warranty.

1812.470 Unacceptable commercial items terms and conditions.

When procuring commercial software or other commercial products, contracting officers shall
follow the guidance in the commercial items terms and conditions chart to preclude inclusion of
unacceptable terms and conditions in the contract or order. The following chart lists commercial
terms and conditions that are commonly found in software manufacturers’ unmodified commercial
supplier agreements that are either inconsistent with Federal law or with requirements of the FAR.
This list is not all-inclusive. In the event a commercial supplier proposes terms and conditions that

may be unacceptable consultation with the legal office is advised.

Terms and conditions

Problem/recommendation

Definition of contracting parties

The licensee or customer shall be reflected as
the specific agency or other federal entity that
placed the order under which the license is
provided. Conversely, because of competition
rules, the contractor must be defined as a
single entity even if the contractor is part of a
corporate group. The Government cannot
contract with the group, or in the alternative
with a set of contracting parties.

Automatic contract formation via shrink-

using, downloading, clicking “I Agree”), or a
provision purporting to bind the Government
to a set of terms incorporated by reference
(e.g., posted at a specified URL).

wrap/click-wrap/browse-wrap/web-wrap (e.g.

Under FAR 1.601(a), in an acquisition
involving the use of appropriated funds, an
agreement binding on the Government may
only be entered into by a duly warranted
contracting officer in writing. Under FAR
43.102, the same requirement applies to
contract modifications affecting the rights of
the parties. All terms and conditions intended
to bind the Government must be included
within the contract signed by the Government.
These types of contractor terms and
conditions should be excluded from
Government contracts and orders.
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Customer indemnities: the customer commits
to indemnify the vendor for various things,
e.g., in connection with claimed infringement
of intellectual property rights.

This is an obligation in advance of an
appropriation that violates anti-deficiency
laws (31 USC 1341 and 41 USC 6301),
because it commits the Government to pay an
unknown amount at an unknown future time.
The violation occurs when the commitment is
made, i.e., when the agreement featuring this
clause is incorporated into a Government
contract, and not when the clause is triggered.
These types of contractor terms and
conditions should be excluded from
Government contracts and orders.

Contractor indemnities. Under these clauses,
the contractor typically commits to pay
damages and to "defend" the Government in
various types of lawsuits, typically IP-related,
on condition that the Government gives the
contractor "sole control™ over the conduct of
such proceedings

Contractor indemnities are very desirable,
especially in IT acquisitions. However, the
undertaking to "defend"” and the concept of
"sole control™ in litigation are contrary to the
jurisdictional statute of the DOJ (28 USC 516)
which vests the right to defend the
Government and to exercise sole control in
litigation, solely in the DOJ. Indemnification
clauses should be retained in the agreement
but revised. The DOJ must represent or
“defend” the Government; however, the
clause may provide for appropriate
consultation with the contractor and its right
to intervene in the proceedings at its own
expense through legal counsel of its choice.

Automatic renewals: term-limited products or
services (e.g., term licenses for software, or
maintenance) renew automatically, and
renewal charges fall due automatically, unless
the customer takes action to opt out or
terminate

Anti-deficiency violation. These types of
contractor terms and conditions should be
excluded from Government contracts and
orders. For term-limited products or services,
every subsequent term must be purchased
separately.

Unspecified future fees or penalties. These
fees and penalties can take a number of forms,
such as the following:

e Contractor's unilateral right to raise prices
or to change from awarded contract prices
to "then-current” commercial catalog
prices.

Anti-deficiency violation. These types of
contractor terms and conditions should be
excluded from Government contracts and
orders. Generally, the Government should
pay only the awarded contract price; any
change to the contract price requires the
contracting officer's approval and, specifically
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e Travel costs.

e Various surcharges.

e Various penalties, e.g., for late payment
(including interest), for late shipment of
defective part for repair, or for hiring a
contractor's employee.

in Schedule contracts, is further limited as to
frequency and amount. Applicable federal
travel regulations govern travel costs. Late
payment interest is governed by the Prompt
Payment Act (31 USC 3901 et seq) and
Treasury regulations at 5 CFR 1315. Attorney
fees are available only under limited

e Liquidated damages. : _ :
e Audit costs. circumstances to certain small business
e Maintenance reinstatement fees. claimants as set forth in the Equal Access to
e Government payment of contractor's Justice Act (5 USC 504).
attorney fees.
Taxes FAR 52.212-4(k) provides that the contract

price includes all applicable Federal, state and
local taxes and duties. Under a line of GAO
(U.S. Government Accountability Office)
cases based on the Supremacy Clause of the
US Constitution, the Government is exempt
from state and local taxes whose "legal
incidence" falls on the Federal Government.
The applicability of a particular tax (e.g.
“excise tax”) to the Government is a case by
case determination for the contracting officer.
Accordingly, contractor terms and conditions
attempting to place responsibility for taxes on
the Government customer should be excluded
from Government contracts or orders. This
includes terms and conditions which purport
to accept the manufacturers or contractors
corporate income tax. If the vendor believes
any charge is payable by the Government, the
vendor should be instructed to submit such
charge to the contracting officer for review.

Third-party terms: where the vendor's offering
includes components provided by other
manufacturers, or where the contractor is a
dealer or reseller of other manufacturers'
products, the agreement will often say that the
customer agrees to be bound by the terms and
conditions established by such manufacturer,
without an opportunity for the customer to

This also introduces potentially unacceptable
terms and removes the Government's ability to
control what terms it is bound by. These
types of contractor terms and conditions
should be excluded from Government
contracts and orders. Contractor indemnities
do not constitute effective mitigation.
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object to or negotiate the terms. The vendor
or reseller is not a party to the third-party
terms and disclaims all responsibility, while
the manufacturer may become a third-party
beneficiary of the contract.

Contract to be governed by state/foreign law,
litigated in state/foreign courts, or arbitrated;
contractual limitation on actions

These types of contractor terms and
conditions should be excluded from
Government contracts and orders. All
contracts to which the Federal Government is
a party must be governed by Federal law
under principles of sovereign immunity.
Depending on the cause of action (e.g., tort,
breach of contract, infringement of copyright
or patent), both venue and the statute of
limitations are usually mandated by applicable
Federal law (e.g., the Federal Tort Claims Act,
28 USC 1346(b); the Contract Disputes Act,
41 USC 7101 et seq; the Tucker Act, 28 USC
1346(a)(1)).

NASA has not issued agency wide approval
for use of binding arbitration agreements
which can only be implemented by the head
of the agency when promulgated via
administrative rulemaking (5 USC 575(c)).
As such, requests to enter into binding
arbitration are considered on a case-by-case
basis at the time of the dispute. Such requests
may also require the approval of the
Department of Justice. These types of
contractor terms and conditions should be
excluded from Government contracts and
orders.

Equitable remedies, injunctions

A sovereign immunity issue. Equitable
remedies are generally not available against
the Government under Federal statutes. These
types of contractor terms and conditions
should be excluded from Government
contracts and orders.
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Unilateral termination by contractor for breach

Inconsistent with FAR 52.233-1, which
requires the contractor to submit a claim to the
contracting officer if it believes the
Government to be in breach, and to continue
performance during the pendency of the
claim. In commercial item contracts, the FAR
also specifies the procedures for Government
termination for breach or convenience. Under
FAR 12.302(b), the FAR provisions dealing
with dispute and continued performance
cannot be changed by the contracting officer.
These types of contractor terms and
conditions should be excluded from
Government contracts and orders.

Unilateral modification: the vendor reserves
the right to unilaterally change the license
terms or terms of service, with or without
notice to the customer

This clause violates the contract formation
rules of FAR 1.601(a) and 43.102. This
allows the vendor to introduce unacceptable
terms in the future and removes the
Government's ability to control what terms it
is bound by. These types of contractor terms
and conditions should be excluded from
Government contracts and orders.

Confidential Information: the vendor requires
that the Government keep confidential certain
information, including pricing and the terms
of an order.

The clause must recognize that courts of
competent jurisdiction may require certain
information to be released. For example, the
Freedom of Information Act (FOIA) (5 USC
552) requires that information that does not
fall under certain exceptions must be released
when requested. Such confidential clauses
must be modified to recognize that federal
agencies are subject to FOIA and some
information may be released despite being
characterized as "confidential” by the vendor.

Assignment without express Government
approval

FAR 42.12 governs novation agreements or
assignment of contracts while FAR 52.232-23
governs the Assignment of Claims.
Contractor terms and conditions inconsistent
with these FAR clauses should be excluded
from Government contracts and orders.
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Subpart 1812.70—Commercial Space Hardware or Services
1812.7000 Anchor tenancy contracts.

(@) The term “anchor tenancy” means an arrangement in which the United States
Government agrees to procure sufficient quantities of a commercial space product or service
needed to meet Government mission requirements so that a commercial venture is made viable.

(b) Subject to receiving an appropriation that—
(1) Authorizes a multi-year anchor tenancy contract; and
(2) Specifies the commercial space product or service to be developed or used,
NASA may enter into a multi-year anchor tenancy contract only if Administrator determines—
(i) The good or service meets the mission requirements of the National
Aeronautics and Space Administration;
(i) The commercially procured good or service is cost effective;
(iii) The good or service is procured through a competitive process;
(iv) Existing or potential customers for the good or service other than the
United States Government have been specifically identified;
(v) The long-term viability of the venture is not dependent upon a
continued Government market or other nonreimbursable Government support; and
(vi) Private capital is at risk in the venture.

(c) Contracts entered into under such authority may provide for the payment of
termination liability in the event that the Government terminates such contracts for is
convenience.

(1) Contracts that provide for this payment of termination liability shall include a
fixed schedule of such termination liability payments. Liability under such contracts shall not
exceed the total payments which the Government would have made after the date of termination
to purchase the good or service if the contract were not terminated.

(2) Subject to appropriations, funds available for such termination liability
payments may be used for purchase of the good or service upon successful delivery of the good
or service pursuant to the contract. In such case, sufficient funds shall remain available to cover
any remaining termination liability.

(d) Limitations:

(1) Contracts entered into under such authority shall not exceed 10 years in
duration.

(2) Such contracts shall provide for delivery of the good or service on a firm, fixed
price basis.

(3) To the extent practicable, reasonable performance specifications shall be used
to define technical requirements in such contracts.

(4) Inany such contract, the Administrator shall reserve the right to completely or
partially terminate the contract without payment of such termination liability because of the
contractor’s actual or anticipated failure to perform its contractual obligations.

2015 EDITION (Thru PN 20-03) 1812-8



NASA Federal Acquisition Regulation Supplement

Part 1813—Simplified Acquisition Procedures

PART 1813
SIMPLIFIED ACQUISITION PROCEDURES
(Revised June 30, 2017)

TABLE OF CONTENTS
1813.003 Policy.
SUBPART 1813.1 PROCEDURES
1813.106.1 Soliciting competition, evaluation of quotations or offers, and
documentation.
1813.106-3 Award and documentation.
SUBPART 1813.3 SIMPLIFIED ACQUISITION METHODS
1813.301 Governmentwide commercial purchase card.
1813.301-70 Convenience checks.
1813.302 Purchase orders.
1813.302-71 Policy.
1813.302-72 General.
1813.302-570 NASA solicitation provisions.
1813.302-70 Purchase orders under section 8(a) of the Small Business Act.
1813.303 Blanket Purchase Agreements (BPAS).
1813.303-3 Preparation of BPAs.
1813.303-6 Review procedures.
1813.307 Forms.

2015 EDITION (Thru PN 20-03) 1813-1



NASA Federal Acquisition Regulation Supplement

Part 1813—Simplified Acquisition Procedures

PART 1813
SIMPLIFIED ACQUISITION PROCEDURES

1813.003 Policy.
See PCD 18-01 for further guidance related to FAR 13.003.

(g) Acquisitions under these simplified acquisition procedures shall be fixed-price,
except as provided under the unpriced purchase order method in FAR 13.302-2.

Subpart 1813.1—Procedures

1813.106 Soliciting competition, evaluation of quotations or offers, award and
documentation.

1813.106-3 Award and documentation.

(b)(3)(ii) For purchases up to $50,000, documentation shall be limited to a brief notation
in the file indicating the rationale for selecting other than the lowest priced offer.

Subpart 1813.3—Simplified Acquisition Methods
1813.301 Governmentwide commercial purchase card.

(@) The Governmentwide commercial purchase card is authorized for use in making
and/or paying for purchases of supplies and services. The NASA purchase card shall be used for
micro-purchase threshold transactions, and for other eligible purchases, to the maximum extent
practicable. (See FAR Part 2 for the current micro-purchase threshold.)

(b)(1) For purchases above the micro-purchase threshold, purchase cards may be used by
cardholders, with the appropriate delegation of procurement authority, to make payments against
contracts, purchase orders, or orders under blanket purchasing agreements (BPA). (See
1813.303-3(a)(4) for guidance on the use of purchase card for placing individual orders under
blanket purchase agreements.) The NASA purchase cards may be used as a payment mechanism
up to the simplified acquisition threshold on established orders or contracts.

(2) Use of the NASA purchase card on orders above the micro-purchase
threshold does not relieve the cardholder from complying with all applicable statutory and
regulatory requirements, including, but not limited to, soliciting competitive quotations,
verifying price reasonableness, reserving for small businesses, including the appropriate terms
and conditions, and reporting to the Federal Procurement Data System—Next Generation (FPDS-
NG).
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(c) NASA Policy Directive (NPD) 5104.1, Government Charge Cards, establishes
policy, responsibilities and appropriate safeguards and internal controls for the management, use
and continuous evaluation of NASA charge cards, which include travel, purchase, fleet charge
cards, and the Department of Defense (DoD) Aviation Into-plan Reimbursement (AIR) Card
program and the Ships Easy Acquisition (SEA) Card program. The NPD also implements the
Office of Management and Budget’s (OMB) Circular A-123, Appendix B, and consolidates other
charge card requirements issued by OMB, the General Services Administration (GSA), the
Department of Treasury, DoD, and other Federal agencies.

(d) The Senior Procurement Executive—

(1) Serves as NASA’s lead for maintaining Agency-wide policy and regulations
pertaining to the NASA purchase card program, as carried out by the NASA Shared Services
Center (NSSC); and

(2) Conducts procurement management surveys within the Agency, including
review of purchase card process controls to ensure that they are designed appropriately and
operate effectively to safeguard against fraud, waste, abuse, and mismanagement.

(e) The Executive Director of the NSSC oversees the—
(1) Implementation, use and management of the NASA purchase card program;
and
(2) Activities of the Agency Program Coordinator for the NASA purchase card
program and the contracting officer for the Agency’s charge card contract with GSA.

(F) The Agency Program Coordinator, located at the NSSC, serves as the Agency’s lead
and subject matter expert for the management of the NASA purchase card program.

(g) The NASA Purchase Card Procedures and Instructions contains specific policy,
procedures and instructions pertaining to the use of the NASA purchase card and is located,
along with other guidance, on the NASA purchase card website at:
https://www.nssc.nasa.gov/purchasecard. NASA purchase cardholders shall follow the policy
and procedures outlined in NPD 5104.1 and the NASA Purchase Card Procedures and
Instructions.

1813.301-70 Convenience checks.

The NASA Purchase Card Procedures and Instructions contains specific policy, procedures and
instructions pertaining to the use of convenience checks, which is located on the NASA purchase
card website. NASA purchase cardholders shall follow the policy and procedures set forth in the
NASA Purchase Card Procedures and Instructions.

1813.302 Purchase orders.
1813.302-1 General.

(a) See 1813.003(g).
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1813.302-570 NASA solicitation provisions.

(@)(1) The contracting officer may use the provision at 1852.213-70, Offeror
Representations and Certifications—Other Than Commercial Items, in simplified acquisitions
exceeding the mircro-purchase threshold that are for other than commercial items. This
provision shall not be used for acquisition of commercial items as defined in FAR 2.101.

(2) This provision provides a single, consolidated list of certifications and
representations for the acquisition of other than commercial items using simplified acquisition
procedures and is attached to the solicitation for offerors to complete and return with their offer.

(i) Use the provision with its Alternate | in solicitations for acquisitions
that are for, or specify the use of recovered materials (see FAR 23.4).

(if) Use the provision with its Alternate 11 in solicitations for the
acquisition of research, studies, supplies, or services of the type normally acquired from higher
education institutions (see FAR 26.3).

(iii) Use the provision with its Alternate 111 in solicitation which include
the clause at FAR 52.227-14, Rights in Data—General (see FAR 27.404(d)(2) and 1827.404(d)).

(b) The contracting officer may insert a provision substantially the same as the provision
at 1852.213-71, Evaluation—Other than Commercial Items, in solicitations using simplified
acquisition procedures for other than commercial items when a trade-off source selection process
will be used, that is, factors in addition to technical acceptability and price will be considered.
(See FAR 13.106.)

1813.302-70 Purchase orders under section 8(a) of the Small Business Act.
Purchase orders made using simplified acquisition procedures are authorized for 8(a)
acquisitions under the simplified acquisition threshold.

1813.302-71 Policy.

(@) The NASA Shared Services Center (NSSC) is designated as the Agency’s sole
purchasing activity for the acquisition of all supplies and services valued at or below the
simplified acquisition threshold (SAT), except for the following:

(1) Purchases made using the Government purchase card (see 1813.301), unless
the purchase card function has been delegated to the NSSC.

(2) Indefinite delivery, indefinite quantity (IDIQ) contracts or blanket purchase
agreements (BPAS) that permit the award of orders with a potential value over the SAT.

(3) Orders, regardless of value, awarded against IDIQ contracts or BPAs that
have been retained by the center. This does not include orders issued against any of the
Solutions for Enterprise-Wide Procurement (SEWP) contracts.

(4) Interagency Agreements.

(5) Orders for construction, facility repair or architect & engineering (A&E)
services (Material Groups: C1, C2,Y, and Z).

(6) SAT purchases made by institutional support contractors on behalf of the
Agency.
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(b) Agency requiring activities shall use the Simplified Acquisition Customer Portal
(SACP) to submit SAT requests to the NSSC for processing, tracking and award. The SACP is
assessable via the NASA Enterprise Service Desk. Materials pertaining to the use of the SACP,
and other NSSC SAT guidance and procedures are located on the NSSC SAT webpage.

(c) A purchase request, which NSSC needs to obligate funds, must be created and
approved within the SAP system when a SAT request is entered in the SACP. The requiring
activity shall be responsible for obtaining all necessary center reviews/approvals (e.g.,
organizational management, safety & health, quality assurance, property and information
technology).

1813.303 Blanket Purchase Agreements (BPAS).
1813.303-3 Preparation of BPAs.

(@)(4) Individuals, other than warranted contracting officers, authorized to purchase
under a BPA shall not be authorized to place individual BPA orders in an amount greater than
$10,000, unless the center procurement officer has authorized, on a nondelegable basis and in
writing, a higher limit not to exceed the simplified acquisition threshold. Written authorization
shall delineate the qualifications and training of individuals authorized to place BPA orders
greater than $10,000. For sole source BPA orders above the micro-purchase threshold, a
contracting officer’s determination is required in accordance with FAR 13.106-1(b)(1).
1813.303-6 Review procedures.

(@) The annual BPA review shall be part of the Center’s self-assessment process.
1813.307 Forms.

(b) Installations may use locally prescribed forms or the OF 347.

(c) Installations may use locally prescribed forms.

(d) The SF 44 may be used for purchases of aviation fuel and oil of $10,000 or less.

See PCD 18-01 for further guidance related to FAR 13.501.
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Subpart 1814.2—Solicitation of Bids
1814.201 Preparation of invitations for bids.
1814.201-5 Part IV—Representations and instructions.

(c) Section M, Evaluation factors for award.
(i) The contracting officer shall state if award is to be made in the aggregate (all-or-
none basis) or by specified groups of items.
(i) If bidders are required to have special technical qualifications because of the
complexity of the equipment being purchased or for some other reason, the contracting officer
shall state those qualifications.

1814.201-6 Solicitation provisions.
1814.201-670 NASA solicitation provisions.

(@ The contracting officer shall insert the provision at 1852.214-70, Caution to Offerors
Furnishing Descriptive Literature, in invitations for bids. See FAR 52.214-21, Descriptive
Literature.

(b) The contracting officer shall insert the provision at 1852.214-71, Grouping for
Aggregate Award, in invitations for bids, except for construction, when it is in the Government's
best interest not to make award for less than specified quantities solicited for certain items or
groupings of certain items. Insert the item numbers and/or descriptions applicable for the
particular procurement.

(c) The contracting officer shall insert the provision at 1852.214-72, Full Quantities, in
invitations for bids, except for construction, when it is in the Government's best interest not to
make award for less than the full quantities solicited.

(d) If a pre-bid conference is planned, the contracting officer shall insert the provision at
1852.215-77, Preproposal/Pre-bid Conference. See 1815.209-70(a).

Subpart 1814.3—Submission of Bids
1814.302 Bid submission.

(b) NASA contracting officers shall not consider telegraphic bids communicated by
telephone.
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Subpart 1814.4—Opening of Bids and Award of Contract
1814.404 Rejection of bids.
1814.404-1 Cancellation of invitations after opening.

(c) The authority to make the determination at FAR 14.404-1(c) is delegated to the
contracting officer, except as provided in paragraph (e)(1) of this subsection.

(e)(1) A determination that includes an authorization to complete the acquisition through
negotiation shall be made by the procurement officer, in consultation with the Office of Chief
Counsel for Center acquisitions and Office of General Counsel for Headquarters acquisitions.

1814.407 Mistakes in bids.
1814.407-3 Other mistakes disclosed before award.

(e) Procurement officers are authorized to make the determinations under FAR 14.407-
3(a), (b), (c) and (d).

1814.407-4 Mistakes after award.

(d) All determinations, under this section, shall be made by the procurement officer.
1814.408 Award.
1814.408-1 General.

(c)(2) A notice of award as a specific document is used when the contracting officer needs
to inform a responsible bidder that its offer was determined to be the most advantageous to the
Government (considering only price and price-related factors) and that the formal award will be
made upon satisfaction of specified pre-performance conditions.

(i) The notice of award is not a contractual instrument. It does not
authorize the successful bidder to perform and, in itself, does not obligate the Government to
award a contractual document. Its limited purpose is to provide evidence of the Government's
selection of the successful bidder; instruction to that bidder to satisfy specified pre-performance
conditions; and a statement that the Government intends to award the contract to the successful
bidder upon satisfaction of these conditions.

(if) Use of a notice of award is optional. The contracting officer may issue
the award document itself without first issuing a notice of award. However, there are instances
when a notice of award should be considered, for example, in construction contracts where
performance or payment bonds are required. In such cases, the most cost effective technique is to
require only the successful bidder to provide the necessary bonds. The notice of award advises the
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successful bidder to provide the bonds, and it also serves as formal evidence from the Government
of the impending award if such evidence is required to secure the bonds.

(iif) The notice of award shall not be issued unless bids have been
evaluated and a selection made, and a definitive contract document is ready for execution upon
satisfaction of the conditions specified in the notice. Upon satisfaction of these conditions, the
approved and executed contract instrument shall be provided to the successful bidder.

(iv) Since the notice of award is not a contractual document authorizing
performance, the period of performance of the resultant contract shall not be based on the date of
issuance or receipt of the notice of award. The period of performance specified in the contract
shall be based on some other reference point, such as the date the contract is provided to the
successful bidder, a mutually agreeable effective date or a later authorization to proceed date.

(v) The notice of award can be issued by the contracting officer using any
formal written means to include letter, facsimile or other electronic means. The notice should be
substantially the same as the following format.

Format

Subject: Notice of Award--Invitation for Bids (IFB) (insert IFB number and title). This notice
is to advise you that your bid (insert bid identification) in response to the subject IFB has been
determined to be the most advantageous to the Government (considering only price and price-
related factors). It is the Government's intention to award you a contract in the amount of (insert
award price) for this effort pending satisfaction of the following pre-performance conditions:

(insert performance conditions e.q. any required payment and performance bonds)

Evidence (insert evidence description e.g. the actual payment and performance bonds) of
satisfaction of these conditions must be provided to the contracting officer by (insert due date for
submittal of evidence). In the event these conditions are not satisfied by this date, the
Government reserves the right to award the contract to the bidder who submitted the next most
advantageous bid.

Please note that this notice of award is not a contractual document. It does not obligate the
Government to award you, or any other bidder, a contract relative to the subject IFB, and it does
not authorize you to proceed with contract performance or incur costs pursuant to such
performance. Any costs incurred for contract performance prior to your receipt of a fully executed
contract document are at your own risk and are not recoverable under any Government contract
should the Government fail, for whatever reason, to award you a contract in response to the subject
IFB.

If a contract is awarded after evidence of satisfaction of the pre-performance conditions listed
above is provided to the contracting officer by the specified due date, the date of commencement
of work will be provided with the formal award. This date will be based on (identify basis for
date of commencement of performance).
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Subpart 1815.1—Source Selection Processes and Techniques

1815.101 Best value continuum.

When a written acquisition plan is not required by 1807.103, the contracting officer must
document in the contract file the source selection approach to be used (e.g. full trade-off utilizing
mission suitability, cost/price, and past performance factors; lowest price technically acceptable
(LPTA), as described in FAR 15.101-2, where there is no tradeoff; price performance tradeoff
(PPTO) where there is a tradeoff between price and past performance factors; or a combination
of approaches) and the rating method (numerical scoring, acceptable/unacceptable, adjectival
ratings & definitions) to be used, how they will be used, and how these will result in selection of
the best value to the Government. Identify all evaluation factors and their relative importance to
one another and how the non-cost factors relate to the cost factor. To the extent that subfactors
are utilized under any of the evaluation factors, the solicitation shall also provide the relative
importance of each subfactor to one another under the specific evaluation factor.

Subpart 1815.2—Solicitation and Receipt of Proposals and Information
1815.201 Exchanges with industry before receipt of proposals.

(c)(6)(A) Except for acquisitions described in 1815.300-70(b) contracting officers shall
issue draft requests for proposals (DRFPs) for all competitive negotiated acquisitions expected to
exceed $10,000,000 (including all options or later phases of the same project). The contracting
officer may waive the requirement for a DRFP upon written determination that the expected
benefits will not be realized given the nature of the supply or service being acquired. The
requirement for a DRFP shall not be waived because of poor or inadequate planning. DRFPs
shall invite comments from potential offerors on all aspects of the draft solicitation, including the
requirements, schedules, proposal instructions, and evaluation approaches. Potential offerors
should be specifically requested to identify unnecessary or inefficient requirements. If the DRFP
contains Government-unique standards, potential offerors should be invited to identify voluntary
consensus standards that meet the Government's requirements as alternatives to Government-
unique standards cited as requirements, in accordance with FAR 11.101 and OMB Circular A-
119. Comments should also be requested on any perceived safety, occupational health, security
(including information technology security), environmental, export control, and/or other
programmatic risk issues associated with performance of the work. When considered
appropriate, the statement of work or the specifications may be issued in advance of other
solicitation sections.

(B) Contracting officers shall plan the acquisition schedule to include
adequate time for issuance of the DRFP, potential offeror review and comment, and NASA
evaluation and disposition of the comments.

(C) When issuing DRFPs, potential offerors should be advised that the
DRFP is not a solicitation and NASA is not requesting proposals.
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(D) Whenever feasible, contracting officers should include a summary of
the disposition of significant DRFP comments with the final RFP.

(E) If performance-based payments are planned to be used in a
competitive negotiated acquisition, the DRFP shall request potential offerors to suggest terms,
including performance events or payment criteria. Contracting officers shall use that information
to establish a common set of performance-based payments parameters in the final RFP when
practicable.

(F(i) Upon release of the final RFP, the contracting officer shall direct all personnel
associated with the acquisition to refrain from communicating with potential offerors and to refer
all inquiries to the contracting officer. This procedure is commonly known as a "blackout
notice™" and shall not be imposed before release of the final RFP. Contracting Officers shall
utilize the “Blackout Notice” template to draft the “blackout notice”. The “blackout notice” may
be issued in any format (e.g., letter or electronic) appropriate to the complexity of the
acquisition. Contracting officers shall ensure the blackout notice is widely distributed
throughout the Centers and Headquarters, as appropriate, unless an Agency-wide “blackout
notice” has been distributed by Headquarters.

(ii) For Agency-wide or Multiple Centers-wide acquisitions, contracting officers
shall complete the “Blackout Notice” template and submit it to the Director, Headquarters Office
of Procurement, Procurement Strategic Operations Division, via encrypted email using NASA’s
current encryption software, at least five (5) business days prior to the planned release of the
final RFP. The Agency-wide “blackout notice” will be distributed by the Office of
Communications via an Agency-wide communication to all NASA civil service employees after
release of the final RFP.

(iii) Blackout notices are not intended to terminate all communication with
offerors. Contracting officers shall be the primary point of contact and should continue to
provide information as long as it does not create an unfair competitive advantage or reveal
proprietary data.

[PN 19-14]
1815.203 Requests for proposals.
1815.203-70 Installation reviews.

(@) Installations shall establish procedures to review all RFPs before release. The levels
of management review should be commensurate with the dollar value and complexity of the
acquisition. When appropriate given the complexity of the acquisition or the number of offices
involved in solicitation review, installations should consider use of a single review meeting
called a Solicitation Review Board (SRB) as a streamlined alternative to the serial or sequential
coordination of the solicitation with reviewing offices. The SRB is a meeting in which all
offices having review and approval responsibilities discuss the solicitation and their concerns.
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Attendance should be limited to key senior personnel and offices with review and approval
responsibilities only. Actions assigned and changes required shall be documented in writing by
the SRB.

(b) When source evaluation board (SEB) procedures are used in accordance with
1815.370, the SEB shall review the RFP prior to issuance.

(c) When LPTA, PPTO, or other source selection procedures are used in accordance with
1815.300-70(a)(1)(ii), the evaluation team, per FAR 15.303(b)(1), shall review the RFP prior to
issuance.

1815.203-71 Headquarters reviews.

For RFPs requiring Headquarters review and approval, the procurement officer shall send a copy
of the RFP to the Senior Procurement Executive, through the Headquarters Office of
Procurement, Procurement Strategic Operations Division. Transmission of the RFP must be sent
via an encrypted email using NASA Public Key Infrastructure (PKI). If the RFP is too large for
transmission via email, transmission of the RFP should be coordinated with the cognizant
Headquarters Office of Procurement, Procurement Strategic Operations Division Analyst.

1815.203-72 Risk management.

In all RFPs for supplies or services for which a technical proposal is required, proposal
instructions shall require offerors to identify and discuss risk factors and issues throughout the
proposal where they are relevant, and describe their approach to managing these risks.

[PN 18-11]
1815.204 Contract format.
1815.204-2 Part I—The Schedule.

(c) To the maximum extent practicable, requirements should be articulated as
performance-based specifications and performance work statements that focus on required
outcomes or results.

1815.204-5 Part IV—Representations and instructions.

(b) The information required in proposals should be kept to the minimum necessary for
the source selection decision.

1815.204-70 Page limitations.
(a) Technical and contracting personnel will agree on page limitations for their

respective portions of an RFP. Unless approved in writing by the procurement officer, the page
limitation for the contracting portion of an RFP (all sections except Section C, Description/
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specifications/work statement) shall not exceed 150 pages, and the page limitation for the
technical portion (Section C) shall not exceed 200 pages. Attachments to the RFP count as part
of the section to which they relate. In determining page counts, a page is defined as one side of a
sheet, 8 1/2" x 11", with at least one inch margins on all sides, using not smaller than 12-point
type. Use by offerors of smaller font sizes for non-standard text (e.g. graphics, tables, charts,
figures, captions, etc.) is permitted, if appropriate. However, such fonts shall be no smaller than
8-point, shall be utilized only where appropriate, and shall not be utilized to circumvent or avoid
RFP proposal page limitations. Foldouts count as an equivalent number of 8 1/2" x 11" pages.
The metric standard format most closely approximating the described standard 8 1/2" x 11" size
may also be used.

(b) Page limitations shall be established in solicitations for proposals submitted in all
competitive acquisitions. Accordingly, technical and contracting personnel will agree on page
limitations for each portion of the proposal. Unless a different limitation is approved in writing
by the procurement officer, the total initial proposal, excluding title pages, tables of content, and
cost/price information, shall not exceed 500 pages using the page definition of 1815.204-70(a).
Page limitations shall also be established for final proposal revisions. The appropriate page
limitations for final proposal revisions should be determined by considering the complexity of
the acquisition and the extent of any discussions. The same page limitations shall apply to all
offerors. Pages submitted in excess of specified limitations will not be evaluated by the
Government. The contracting officer shall return one copy of the excess pages removed from the
proposal to the offeror, advising the offeror that they were over the limit and will not be
evaluated. The contracting officer shall retain one copy of each offeror’s proposal in the official
contract file and document which excess proposal pages were not evaluated and returned to the
offeror.

1815.207 Handling proposals and information.
1815.207-70 Release of proposal information.

(@) NASA personnel participating in any way in the evaluation may not reveal any
information concerning the evaluation to anyone not also participating, and then only to the
extent that the information is required in connection with the evaluation. When non-NASA
personnel participate, they shall be instructed to observe these restrictions.

(b)(1) Except as provided in paragraph (b)(2) of this section, the procurement officer is
the approval authority to disclose proposal information outside the Government. If outside
evaluators are involved, this authorization may be granted only after compliance with FAR 37.2
and 1837.204, except that the determination of unavailability of Government personnel required
by FAR 37.2 is not required for disclosure of proposal information to JPL employees.

(2) Proposal information in the following classes of proposals may be disclosed
with the prior written approval of a NASA official one level above the NASA program official
responsible for the overall conduct of the evaluation. If outside evaluators are involved, the
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determination of unavailability of Government personnel required by FAR 37.2 is not required
for disclosure in these instances—

(i) Proposals submitted in response to broad agency announcements such
as Announcements of Opportunity and NASA Research Announcements;

(if) Unsolicited proposals; and

(iii) SBIR and STTR proposals.

(3) If JPL personnel, in evaluating proposal information released to them by

NASA, require assistance from non-JPL, non-Government evaluators, JPL must obtain written
approval to release the information in accordance with paragraphs (b)(1) and (b)(2) of this
section.

1815.207-71 Appointing non-Government evaluators as special Government employees.

(a) Except as provided in paragraph (c) of this section, non-Government evaluators,
except employees of JPL, shall be appointed as special Government employees.

(b) Appointment as a special Government employee is a separate action from the
approval required by paragraph 1815.207-70(b) and may be processed concurrently.
Appointment as a special Government employee shall be made by—

(1) The NASA Headquarters personnel office when the release of proposal
information is to be made by a NASA Headquarters office; or

(2) The installation personnel office when the release of proposal information is
to be made by the installation.

(c) Non-Government evaluators need not be appointed as special Government employees
when they evaluate—
(1) Proposals submitted in response to broad agency announcements such as
Announcements of Opportunity and NASA Research Announcements;
(2) Unsolicited proposals; and
(3) SBIR and STTR proposals.

1815.208 Submission, modification, revision, and withdrawal of proposals.

(b) The FAR late proposal criteria do not apply to Announcements of Opportunity,
NASA Research Announcements, and Small Business Innovative Research (SBIR) Phase | and
Phase 1l solicitations, and Small Business Technology Transfer (STTR) solicitations. For these
solicitations, proposals or proposal modifications received from qualified firms after the latest
date specified for receipt may be considered if a significant reduction in cost to the Government
is probable or if there are significant technical advantages, as compared with proposals
previously received. In such cases, the project office shall investigate the circumstances
surrounding the late submission, evaluate its content, and submit written recommendations and
findings to the selection official or a designee as to whether there is an advantage to the
Government in considering it. The selection official or a designee shall determine whether to
consider the late submission.
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1815.209 Solicitation provisions and contract clauses.

(@) The contracting officer shall insert FAR 52.215-1 in all competitive negotiated
solicitations.

1815.209-70 NASA solicitation provisions.

(@) The contracting officer shall insert the provision at 1852.215-77, Preproposal/Pre-bid
Conference, in competitive requests for proposals and invitations for bids where the Government
intends to conduct a preproposal or pre-bid conference. Insert the appropriate specific
information relating to the conference.

(b) When it is not in the Government’s best interest to make award for less than the
specified quantities solicited for certain items or groupings of items, the contracting officer shall
insert the provision at 1852.214-71, Grouping for Aggregate Award. See 1814.201-670(b).

(c) When award will be made only on the full quantities solicited, the contracting officer
shall insert the provision at 1852.214-72, Full Quantities. See 1814.201-670(c).

(d) The contracting officer shall insert the provision at 1852.215-81, Proposal Page
Limitations, in all competitive requests for proposals.

Subpart 1815.3—Source Selection
1815.300 Scope of subpart.
1815.300-70 Applicability of subpart.

(@)(1) Except as indicated in paragraph (b) of this section, NASA competitive negotiated
acquisitions shall be conducted in accordance with FAR 15.3 and this subpart as follows:

(i) When acquiring complex services, hardware development, or research
and development that include technically complex requirements, contracting officers should use
a mission suitability factor, numerically score the proposals, and use the SEB procedures in
1815.370.

(i) When acquiring routine, non-complex, repetitive follow-on services,
non-developmental hardware, or non-research and development supplies or services, contracting
officers may use other source selection procedures such as LPTA, as described in FAR 15.101-2,
where there is no tradeoff, PPTO, or other source selection approach except those at 1815.370.

(2) Estimated dollar values of acquisitions shall include the values of multiple
awards, options, and later phases of the same project.

(b) FAR 15. 3 and this subpart are not applicable to acquisitions conducted under the
following procedures:
(1) AO (see Part 1872).
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(2) NRA (see 1835.016-71).

(3) The SBIR and the STTR programs under the authority of the Small Business
Act (15 U.S.C. 638).

(4) Architect and Engineering (A&E) services (see FAR 36.6 and 1836.6).

(5) PPTO procedures for construction projects when the following applies: the
Government develops and provides the design specifications in the solicitation; the offerors are
not required to submit technical proposals; and selection is based solely upon price and past
performance factors.

1815.303 Responsibilities.

(@) The Source Selection Authority (SSA) shall be established at the lowest reasonable
level for each acquisition and documented in the acquisition plan or procurement strategy
meeting (PSM) presentation. The SSA for center acquisitions shall be documented in the
acquisition plan or PSM. For acquisitions designated as Headquarters selections, the SSA will
be identified as part of the Master Buy Plan process (see 1807.71).

(b)(i) The SSA is the Agency official responsible for proper and efficient conduct of the
source selection process and for making the final source selection decision. The SSA has the
following responsibilities in addition to those listed in the FAR:

(A) Approve the source selection approach, rating method, evaluation
factors, subfactors, the weight of the evaluation factors and subfactors when used, and any
special standards of responsibility (see FAR 9.104-2) before release of the final RFP, or delegate
this authority to appropriate management personnel.

(B) Appoint the source selection evaluation team. However, when the
Administrator will serve as the SSA, the Official-in-Charge of the cognizant Headquarters
Program Office will appoint the team.

(C) Provide the source selection evaluation team with appropriate
guidance and special instructions to conduct the evaluation and selection procedures.

(b)(i1) See 1803.104-70 for restrictions on participating in evaluation or selection of
proposals.

(b)(2) Approval authorities for acquisition plans and PSMs are in accordance with
1807.103.

1815.304 Evaluation factors and significant subfactors.

(©)(4)(A) Small Business Utilization, including the small business subcategories — SDB,
HUBzone, VOSB, SDVOSB, and WOSB utilization concerns, shall be evaluated by the SSA or
appropriate evaluation team member as a subfactor under the Mission Suitability factor or as a
separate factor, as appropriate. The Small Business Utilization factor/subfactor shall provide for
a separate and distinct evaluation of the Small Business plans, including compliance with FAR
19.704 requirement. Previous small business subcontracting performance will be rated as part of
the Past Performance factor.
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(B) Contracting Officers shall specify NASA recommended goals for
each small business category in solicitations that require the submission of a subcontracting plan
under FAR 52.219-9. NASA recommended goals for SDB may not exceed 5 percent. If a
requirement offers low levels of small business subcontracting opportunities, the contracting
officer may choose not to utilize recommended goals and have the contractor propose goals.

(C) In addition to the subcontracting plan requirements of FAR 19.704
and the proposed small business goals, contracting officers should consider other aspects of the
subcontracting plan in their proposal evaluation. The following are examples of desirable
subcontracting plan characteristics (this is not an all-inclusive list):

(1) Clear identification of which small businesses will be used in
actual contract performance, and how they will be used.

(2) Use of small business subcontractors for meaningful work,
including high technology work.

(3) Inclusion of enforceable small business subcontracting plans at
lower-tier levels.

(4) Support of the mentor protégé program.

(5) Participation in outreach initiatives.

1815.304-70 NASA evaluation factors.

(@) Typically, NASA establishes three evaluation factors: Mission Suitability,
Cost/Price, and Past Performance. The evaluation factors are developed by the source selection
evaluation team and approved by the SSA. Evaluation factors may be further defined by
subfactors. Evaluation subfactors should be structured to identify significant discriminators, the
essential information required to support a source selection decision. Too many subfactors
undermine effective proposal evaluation. All evaluation subfactors should be clearly defined to
avoid overlap and redundancy. Further sub-division below the subfactor level is prohibited.

(b) Mission Suitability factor, if used.

(1) This factor indicates the merit or excellence of the work to be performed or
product to be delivered. It includes, as appropriate, both technical and management subfactors.
Mission Suitability shall be numerically weighted and scored on a 1000-point scale. (See
1815.300-70(a)(2)(ii).)

(2) The Mission Suitability factor may identify evaluation subfactors to further
define the content of the factor. Each Mission Suitability subfactor shall be weighted and scored.
The adjectival rating percentages in 1815.305(a)(3)(A) shall be applied to the subfactor weight to
determine the point score. The number of Mission Suitability subfactors is limited to five. The
Mission Suitability evaluation subfactors and their weights shall be identified in the RFP.

(i) For cost reimbursement acquisitions, the Mission Suitability evaluation
shall consider the adequacy of the offeror’s proposed approach to meeting the requirements of
the solicitation including the appropriateness of the offeror’s proposed resources. Contracting
Officers shall ensure that the solicitation notifies offerors that a lack of resource realism may
adversely affect their Mission Suitability scores, and result in cost realism adjustments under the
cost factor.
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(c) Cost/Price factor. This factor evaluates the reasonableness and, if necessary, the cost
realism, of proposed costs/prices. The Cost/Price factor is not numerically weighted or scored.

(d) Past Performance factor.

(1) This factor indicates the relevant quantitative and qualitative aspects of each
offeror's record of performing services or delivering products similar in size, content, and
complexity to the requirements of the instant acquisition.

(2) Contracting officers shall include instructions in the RFP for offerors to
submit data (including data from relevant Federal, State, and local governments and private
contracts) that can be used to evaluate their past performance. Typically, the RFP will require:

(1) A list of contracts similar in size, content, and complexity to the instant
acquisition, showing each contract number, the type of contract, a brief description of the work,
and a point of contact from the organization placing the contract. Normally, the requested
contracts are limited to those awarded in the last three years. However, in acquisitions that
require longer periods to demonstrate performance quality, such as hardware development, the
time period should be tailored accordingly in the RFP.

(if) The identification and explanation of any cost overruns or underruns,
completion delays, performance problems, and terminations.

(3) The contracting officer may start collecting past performance data before
proposal receipt. One method for early evaluation of past performance is to request offerors to
submit their past performance information in advance of the proposal due date. The RFP could
also include a past performance questionnaire for offerors to send their customers along with
instructions to return the completed questionnaire to the Government. Failure of the offeror to
submit its past performance information early or of the customers to submit the completed
questionnaires shall not be a cause for rejection of the proposal nor shall it be reflected in the
Government's evaluation of the offeror's past performance.

(4) The contracting officer shall evaluate the offeror's past performance in
occupational health, security, safety, and mission success (e.g., mishap rates and problems in
delivered hardware and software that resulted in mishaps or failures) when these areas are
germane to the requirement.

1815.305 Proposal evaluation.

(@) The source selection evaluation team shall evaluate each proposal to—

(i) Identify and document all significant strengths, strengths, deficiencies,
weaknesses, and significant weaknesses. These findings must include a description of how each
strength, deficiency, and weakness will impact performance in terms of benefit or risk
statements;

(if) Identify and document the numerical score and/or adjectival rating of each
Mission Suitability subfactor, if applicable;

(iii) Document the cost or price analysis performed and, if conducted, the cost
realism analysis performed,
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(iv) lIdentify and document the past performance evaluation findings and the
rationale for the assigned level of confidence rating; and

(v) Document any programmatic risk to mission success, e.g., technical,
schedule, cost, safety, occupational health, security, export control, or environmental. Risks may
result from the offeror's technical approach, manufacturing plan, selection of materials,
processes, equipment, or as a result of the cost, schedule, and performance impacts associated
with its approach. Risk evaluations must consider the probability of the risk occurring, the
impact and severity of the risk, the timeframe when the risk should be addressed, and the
alternatives available to meet the requirements. Risk assessments shall be captured as part of
strengths, weaknesses, and deficiencies, as applicable. Identified risks and the potential for cost
impact shall be considered in the cost or price evaluation.

(@)(1) Cost or price evaluation.

(A) When contracting on a basis other than firm-fixed-price, the
contracting officer shall perform price and cost realism analyses to assess the reasonableness and
realism of the proposed costs. A cost realism analysis will determine if the costs in an offeror's
proposal:

(a) Are realistic for the work to be performed,

(b) Reflect a clear understanding of the requirements, and

(c) Are consistent with the various elements of the offeror's
technical proposal.

(B) The analysis shall, to the extent appropriate for the acquisition,
include:

(@) The probable cost to the Government of each proposal,
including any recommended additions or reductions in materials, equipment, labor hours, direct
rates, and indirect rates. Any adjustments in direct and indirect costs, other than minor
computation errors, must be fully explained and documented and, where applicable, traceable to
the technical evaluation. The probable cost should reflect the Government’s best estimate based
on cost resulting from the offeror's proposal after all known adjustments have been considered.

(b) The identification of the differences between the probable cost
and offeror’s proposed costs regarding business methods, operating procedures, and practices as
they affect cost.

(@)(2) Past performance evaluation.

(A) The Past Performance evaluation assesses the contractor's
performance under previously awarded contracts. The past performance evaluation shall be in
accordance with FAR 15.305(a)(2) and this section. When applying the definitions below to
arrive at a confidence rating, the evaluation team shall consider and clearly document each
offeror’s relevant past performance (e.g. currency/recency, size, content and complexity) to
assess the offeror’s past performance data and assign an overall confidence rating. The past
performance evaluation is an assessment of the Government’s confidence in the offeror’s ability
to perform the solicitation requirements. At the source selection evaluation team’s discretion,
strengths and weaknesses may be assigned. Past Performance shall be evaluated for each offeror
using the following levels of confidence ratings:
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Very High Level of Confidence

The offeror’s relevant past performance is of exceptional merit and is very highly pertinent to
this acquisition, indicates exemplary performance in a timely, efficient, and economical manner
and very minor (if any) problems with no adverse effect on overall performance. Based on the
offeror’s performance record, there is a very high level of confidence that the offeror will
successfully perform the required effort. (One or more significant strengths exist. No significant
weaknesses exist.)

High Level of Confidence

The offeror’s relevant past performance is highly pertinent to this acquisition; demonstrating
very effective performance that would be fully responsive to contract requirements. Offeror’s
past performance indicates that contract requirements were accomplished in a timely, efficient,
and economical manner for the most part, with only minor problems that had little identifiable
effect on overall performance. Based on the offeror’s performance record, there is a high level
of confidence that the offeror will successfully perform the required effort. (One or more
significant strengths exist. Strengths outbalance any weakness.)

Moderate Level of Confidence

The offeror’s relevant past performance is pertinent to this acquisition, and it demonstrates
effective performance. Performance was fully responsive to contract requirements; there may
have been reportable problems, but with little identifiable effect on overall performance. Based
on the offeror’s performance record, there is a moderate level of confidence that the offeror will
successfully perform the required effort. (There may be strengths or weaknesses, or both.)

Low Level of Confidence

The offeror’s relevant past performance is at least somewhat pertinent to this acquisition, and it
meets or slightly exceeds minimum acceptable standards. Offeror achieved adequate results;
there may have been reportable problems with identifiable, but not substantial, effects on overall
performance. Based on the offeror’s performance record, there is a low level of confidence that
the offeror will successfully perform the required effort. Changes to the offeror’s existing
processes may be necessary in order to achieve contract requirements. (One or more weaknesses
exist. Weaknesses outbalance strengths.)

Very Low Level of Confidence

The offeror’s relevant past performance does not meet minimum acceptable standards in one or
more areas; remedial action was required in one or more areas. Performance problems occurred
in one or more areas which, adversely affected overall performance. Based on the offeror’s
performance record, there is a very low level of confidence that the offeror will successfully
perform the required effort. (One or more deficiencies or significant weaknesses exist.)
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Neutral

In the case of an offeror without a record of relevant past performance or for whom information
on past performance is not available, the offeror may not be evaluated favorably or unfavorably
on past performance (see FAR 15.305(a) (2) (ii) and (iv)).

(B) The evaluation may be limited to specific areas of past performance
considered most germane for the instant acquisition. It may include any or all of the items listed
in FAR 42.1501, and/or any other aspects of past performance considered pertinent to the
solicitation requirements or challenges. Regardless of the areas of past performance selected for
evaluation, the same areas shall be evaluated for all offerors.

(C) Questionnaires and interviews may be used to solicit assessments of
the offeror's performance, as either a prime or subcontractor, from the offeror's previous
customers.

(D) All pertinent information, including customer assessments and any
offeror rebuttals, will be made part of the source selection records and addressed in the
evaluation of past performance.

(@)(3) Technical Evaluation.
(A) Mission Suitability subfactors, when used, shall be evaluated using
the following adjectival ratings, definitions, and percentile ranges.

ADJECTIVAL DEFINITIONS PERCENTILE
RATING RANGE
A comprehensive and thorough
Excellent proposal of exceptional merit with 91-100

one or more significant strengths. No
deficiency or significant weakness
exists.

A proposal having no deficiency and
Very Good which demonstrates over-all 71-90
competence. One or more significant
strengths have been found, and
strengths outbalance any weaknesses
that exist.

A proposal having no deficiency and
Good which shows a reasonably sound 51-70
response. There may be strengths or
weaknesses, or both. As a whole,
weaknesses not off-set by strengths do
not significantly detract from the
offeror’s response.
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Fair A proposal having no deficiency and 31-50
which has one or more weaknesses.
Weaknesses outbalance any strengths.

A proposal that has one or more
Poor deficiencies or significant weaknesses 0-30
that demonstrate a lack of overall
competence or would require a major
proposal revision to correct.

(B) When contracting on a cost reimbursement basis, a cost realism analysis shall
be performed consistent with FAR 15.404-1(d).

(@)(4) The cost or price evaluation, specifically the cost realism analysis, often requires a
technical evaluation of the proposed costs elements. Contracting officers may provide technical
evaluators a copy of the cost volume or relevant information from it to use in the analysis.

1815.305-70 Identification of unacceptable proposals.

(@) The contracting officer shall not complete the initial evaluation of any proposal when
it is determined that the proposal is unacceptable because:

(1) It does not represent a reasonable initial effort to address the essential
requirements of the RFP or clearly demonstrates that the offeror does not understand the
requirements;

(2) In research and development acquisitions, a substantial design drawback is
evident in the proposal, and sufficient correction or improvement to consider the proposal
acceptable would require virtually an entirely new technical proposal; or

(3) It contains major deficiencies or omissions or out-of-line costs which
discussions with the offeror could not reasonably be expected to cure.

(b) The contracting officer shall document the rationale for discontinuing the initial
evaluation of a proposal in accordance with this section.

[PN 18-11]
1815.305-71 Evaluation of a single proposal.

(a) If only one proposal is received in response to the solicitation, the contracting officer
shall determine if the solicitation was flawed or unduly restrictive and determine if the single
proposal is an acceptable proposal. Based on these findings, the SSA shall direct the contracting
officer to one of the following:

(1) Award after negotiating an acceptable contract. (The requirement for
submission of cost or pricing data shall be determined in accordance with FAR 15.403-

3(a)(1)(ii); or
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(2) Reject the proposal and cancel the solicitation.

(b) The procedure in 1815.305-71(a) also applies when the number of proposals equals
the number of awards contemplated or when only one acceptable proposal is received.

[PN 19-06, Effective on 12, July 2019]
1815.306 Exchanges with offerors after receipt of proposals.

(c)(2) A total of no more than three proposals shall be a working goal in establishing the
competitive range. Field installations may establish procedures for approval of competitive
range determinations commensurate with the complexity or dollar value of an acquisition.

(d)(3)(A) The contracting officer shall identify any cost/price elements that do not
appear to be justified and encourage offerors to submit their most favorable and realistic
cost/price proposals, but shall not discuss, disclose, or compare cost/price elements of any other
offeror. The contracting officer should question inadequate, conflicting, unrealistic, or
unsupported cost information, differences between the offeror's proposal and most probable cost
assessments, cost realism concerns, differences between audit findings and proposed costs,
proposed rates that are too high/low, and labor mixes that do not appear responsive to the
requirements. No agreement on individual cost/price elements or a "bottom line" is necessary.

(B) The contracting officer shall discuss contract terms and conditions so
that a "model™ contract can be sent to each offeror with the request for final proposal revisions.
If the solicitation allows, any proposed technical performance capabilities above those specified
in the RFP that have value to the Government and are considered proposal strengths should be
discussed with the offeror and proposed for inclusion in that offeror’s "model™ contract. If the
offeror declines to include these strengths in its "model” contract, the Government evaluators
should reconsider their characterization as strengths.

(€)(2) In no case shall the contracting officer relax or amend RFP requirements for any
offeror without amending the RFP and permitting the other offerors an opportunity to propose
against the relaxed requirements.

1815.307 Proposal revisions.

(b)(i) The request for final proposal revisions (FPRs) shall also—

(A) Instruct offerors to incorporate all changes to their offers resulting
from discussions, and require clear traceability from initial proposals;

(B) Require offerors to complete and execute the "model™ contract, which
includes any special provisions or performance capabilities the offeror proposed above those
specified in the RFP;

(C) Caution offerors against unsubstantiated changes to their proposals;
and

(D) Establish a page limit for FPRs.
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(if) Approval of the procurement officer is required to reopen discussions.
(iii) Proposals are rerated and, for mission suitability, rescored based on FPR
evaluations. Scoring or rating changes between initial and FPRs shall be clearly traceable.

1815.308 Source selection decision.

(1) A Source Selection Decision (SSD) is a deliberative decision that is documented in
the Source Selection Statement, reflecting the thought process behind the selection and
representing the independent judgment of the SSA. The SSA has broad discretion in
determining the manner and extent to which technical, past performance, and cost evaluation
results of the source selection evaluation team are used, subject only to the tests of rationality
and consistency with the evaluation criteria identified in the solicitation. The adjectival ratings
and numerical scoring presented to the SSA, which represent the source selection evaluation
team’s relative ranking of proposals within the mission suitability factor, when the mission
suitability is included as an evaluation factor cannot be the sole basis for a selection decision.
Instead, the selection shall be based upon a comparative assessment of the relative discriminators
that includes a discussion of the benefits or risks/detriments associated with the discriminators of
the selected offeror over all other offerors considering all evaluation factors (i.e. past
performance factor, cost/price factor, other non-price factors).

(2) All significant evaluation findings shall be fully documented and considered in the
source selection decision. The source selection decision shall document the SSA’s rationale
supporting the selection. The source selection decision shall document the mission suitability
subfactor ratings and overall mission suitability score, if applicable. Selection is made on the
basis of the evaluation criteria established in the RFP.

(3) Before award, the SSA shall sign a source selection statement that clearly and
succinctly justifies the SSD. The NASA Source Selection Statement Development Guide
provides agency-wide guidance. Source selection statements must describe: the acquisition, the
evaluation procedures, the substance of the Mission Suitability evaluation, when used, and the
evaluation of the Cost/Price and Past Performance factors. The statement must also address
unacceptable proposals, the competitive range determination, late proposals, or any other
considerations pertinent to the decision. The source selection statement shall include the
successful offeror’s overall proposed cost or price (contract award value) as well as the
successful offeror’s overall evaluated cost or price (probable). The source selection statement
shall not disclose the proposed or overall evaluated cost or price for unsuccessful offerors.
Instead, the source selection statement shall describe the overall proposed and probable cost or
price of unsuccessful offerors in relative terms of comparison to the successful offeror’s cost or
price, e.g. offeror ABC’s probable cost or price was minimally or substantially, higher or lower
than the successful offeror’s cost/price. The source selection statement shall not reveal any
confidential business information, to include trade secrets and commercial or financial
information prohibited from disclosure by FAR 24.202 or exempt from release under the
Freedom of Information Act, 5 U.S.C. 552 and the Trade Secrets Act, 18 U.S.C. 1905.
Questions about confidential business information, disclosure of such information, and contents
of source selection statements shall be directed to the Office of General Counsel or Office of
Chief Counsel. Except for certain major system acquisition competitions (see 1815.506-70),
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source selection statements shall be releasable to competing offerors and the general public upon
request. The statement shall be available to the contracting officer or other Debriefing Official to
use in postaward debriefings of unsuccessful offerors and shall be provided to debriefed offerors
upon request. If the source selection and contract award are not protested or otherwise
challenged, the contracting officer shall post the source selection statement on the Federal
Business Opportunities web page not later than 11 calendar days after the final debriefing has
been conducted. If the source selection or contract award is protested or otherwise challenged,
the source selection statement shall not be posted and shall be controlled as sensitive source
selection information until the protest or challenge has been resolved. The source selection
statement shall be posted for a period of not less than 30 days.

(4) Once the selection decision is made, the contracting officer shall award the contract.

1815.370 NASA source evaluation boards.

(@) The source evaluation board (SEB) procedures shall be used for those acquisitions
identified in 1815.300-70(a)(1)(i). The NASA Source Selection Guide provides agency-wide
guidance to individuals participating in the Source Evaluation Board (SEB) process.

(b) The SEB assists the SSA by providing expert analyses of the offerors' proposals in
relation to the evaluation factors and subfactors contained in the solicitation. The SEB will
prepare and present its findings to the SSA, avoiding trade-off judgments among either the
individual offerors or among the evaluation factors. The SEB will not make recommendations
for selection to the SSA. Although the SSA may seek advice or opinions about the SEBs
findings from key senior personnel or management during the executive session (if held) that
follows the SEB presentation, the source selection decision must reflect the SSA’s sole
independent decision and judgment. Any individual participating in an executive session with
the SSA shall be cleared in advance of the source selection briefing of any conflict of interest
consistent with NPR 1900.3 and NPD 1900.9, Ethics Program Management.

(c) Designation.

(1) The SEB shall be comprised of competent individuals fully qualified to
identify the strengths, deficiencies, weaknesses, and risks associated with proposals submitted in
response to the solicitation. Advance planning is required to identify fully-engaged and
dedicated resources as early as possible in the process. Dedicated resources are necessary to
complete early acquisition milestones in a timely manner, e.g., defining the requirements,
acquisition strategy, etc. The SEB shall be appointed as early as possible in the acquisition
process, but not later than acquisition plan or procurement strategy meeting approval.

(2) While SEB participants are normally drawn from the cognizant installation,
personnel from other NASA installations or other Government agencies may participate. When
it is necessary to disclose the proposal (in whole or in part) outside the Government, approval
shall be obtained in accordance with 1815.207-70.

(3) When Headquarters retains SSA authority, the Headquarters Office of
Procurement, Procurement Strategic Operations Division must concur on the SEB appointments.
Qualifications of voting members, including functional title, grade level, and related SEB
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experience, shall be provided to the cognizant Headquarters Office of Procurement, Procurement
Strategic Operations Division analyst.

(d) Organization.

(1) The organization of an SEB is tailored to the requirements of the particular
acquisition. This organization can range from the most streamlined and efficient situation, where
the SEB conducts the evaluation and fact-finding without the use of committees or
panels/consultants (as described in paragraphs (d)(4) and (5) of this section) to a highly complex
situation involving a major acquisition where two or more committees are formed and these, in
turn, are assisted by special panels or consultants in particular areas. The number of committees
or panels/consultants shall be kept to a minimum.

(2) The SEB Chairperson is the principal operating executive of the SEB. The
Chairperson is expected to manage the team efficiently without compromising the validity of the
findings provided to the SSA as the basis for a sound selection decision.

(3) The SEB Recorder functions as the principal administrative assistant to the
SEB Chairperson and is principally responsible for logistical support and recordkeeping of SEB
activities.

(4) An SEB committee functions as a fact-finding arm of the SEB, usually in a
broad grouping of related disciplines (e.g., technical or management). The committee evaluates
in detail each proposal, or portion thereof, assigned by the SEB in accordance with the
established evaluation factors and subfactors and summarizes its evaluation in a written report to
the SEB. The committee will also respond to requirements assigned by the SEB, including
further justification or reconsideration of its findings. Committee chairpersons shall manage the
administrative and procedural matters of their committees.

(5) An SEB panel or consultant functions as a fact-finding arm of the committee
in a specialized area of the committee's responsibilities. Panels are established or consultants
named when a particular area requires deeper analysis than the committee can provide.

(6) The total of all such evaluators (committees, panels, consultants, etc.
excluding SEB voting members and ex officio members) shall be limited to a maximum of 20,
unless approved in writing by the Senior Procurement Executive. Requests to exceed the
evaluation team size limitation shall provide a detailed justification and shall be sent to the
Headquarters Office of Procurement, Procurement Strategic Operations Division.

(e) Voting members.

(1) Voting members of the SEB shall include people who will have key
assignments on the project to which the acquisition is directed. However, it is important that the
appointment of members be tempered to ensure objectivity and to avoid an improper balance. It
may even be appropriate to designate a management official from outside the project as SEB
Chairperson.

(2) Non-government personnel shall not serve as voting members of an SEB.

(3) The SEB shall review the findings of committees, panels, or consultants and
use its own collective judgment to develop the SEB evaluation findings reported to the SSA. All
voting members of the SEB shall have equal status as rating officials.
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(4) SEB membership shall be limited to a maximum of 7 voting individuals.
Wherever feasible, an assignment to SEB membership as a voting member shall be on a full-time
basis. When not feasible, SEB membership shall take precedence over other duties.

(5) The SEB should be comprised of a multidisciplinary team to ensure
comprehensive evaluation of proposals. Voting members should include senior representatives
that have expertise in various functional areas specific to the unique acquisition requirements.
Depending on the scope and requirements of the acquisition, the Center Procurement Officer
may nominate to the SSA a procurement representative to serve as a voting or non-voting
member of the SEB. The following positions shall be voting members of all SEBs:

(i) Chairperson.
(if) A senior, key technical representative for the project.
(iii) A senior Safety and Mission Assurance (SMA) representative, as
required based upon the type of acquisition.
(iv) Committee chairpersons (except where this imposes an undue
workload).
(f) Ex officio members.

(1) The number of nonvoting ex officio (advisory) members shall be kept as
small as possible. Ex officio members should be selected for the experience and expertise they
can provide to the SEB. Since their advisory role may require access to highly sensitive SEB
material and findings, ex officio membership for persons other than those identified in paragraph
(H(3) of this section is discouraged.

(2) Nonvoting ex officio members may state their views and contribute to the
discussions in SEB deliberations, but they may not participate in the actual rating process.
However, the SEB recorder should be present during rating sessions.

(3) For field installation selections, the following shall be nonvoting ex officio
members on all SEBs:

(i) Chairpersons of SEB committees, unless designated as voting
members.

(if) The procurement officer of the installation, unless a voting member.

(iif) The contracting officer responsible for the acquisition, unless
designated a voting member.

(iv) The Chief Counsel and/or designee of the installation.

(v) The installation small business specialist.

(vi) The SEB recorder.

(g) Evaluation.

(1) If committees are used, the SEB Chairperson shall send them the proposals or
portions thereof to be evaluated, along with instructions regarding the expected function of each
committee, and all data considered necessary or helpful.

(2) While oral reports may be given to the SEB, each committee shall submit a
written report which should include the following:

(i) Copies of individual worksheets and supporting comments to the
lowest level evaluated consistent with the solicitation evaluation criteria factors and subfactors;
(if) An evaluation sheet summarized for the committee as a whole; and
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(iii) The committee findings for each proposal, including documentation
of all significant strengths, strengths, deficiencies, weaknesses, and significant weaknesses
which significantly affected the evaluation and any reservations or concerns, including
supporting rationale, which the committee or any of its members want to bring to the attention of
the SEB.

(3) The SEB process must be adequately documented. Clear traceability must
exist at all levels of the SEB process. All reports submitted by committees or panels will be
retained as part of the SEB records as outlined in paragraph (j) of this section.

(4) Each voting SEB member shall thoroughly review each proposal and any
committee reports and findings. The SEB shall rate or score the proposals for each evaluation
factor and subfactor according to its own collective judgment. The SEB shall document the
results of rating and scoring of proposals.

(h) SEB presentation.

(1) The SEB Chairperson shall brief the SSA on the results of the SEB evaluation
to permit an informed and objective selection of the best source(s) for the particular acquisition.

(2) The presentation shall focus on the significant strengths, deficiencies, and
significant weaknesses found in the proposals, the probable cost of each proposal, and any
significant issues and problems identified by the SEB. This presentation must explain—

(i) Any applicable special standards of responsibility;

(if) Evaluation factors and subfactors;

(iii) The significant strengths and significant weaknesses of the offerors
which includes a description of the benefits or risks associated with the significant findings;

(iv) The Government independent cost estimate, if applicable;

(v) The offerors' proposed cost/price;

(vi) The probable cost;

(vii) The proposed fee arrangements; and

(viit) The final adjectival ratings and scores to the subfactor level.
The presentation to the SSA shall include the total mission suitability point score for each
offeror’s proposal. An adjectival rating (e.g. excellent, very good, etc.) shall be assigned for
each mission suitability subfactor, but an adjectival rating shall not be assigned for the total
mission suitability factor of each offeror’s proposal. The SEB shall compute the total mission
suitability point score by adding all of the mission suitability subfactors points assessed, with the
maximum possible total mission suitability point score being 1000 points. The total mission
suitability point score does not represent a precise measure of the relative merit of any one
offeror’s proposal, rather it shows an offeror’s relative standing by providing the total points
each offeror’s proposal is assessed out of the possible 1000 points so that the offerors can be
compared.

(3) Attendance at the presentation is restricted to people involved in the selection
process or who have a valid need to know. The designated individuals attending the SEB
presentation(s) shall—

(i) Ensure that the solicitation and evaluation processes complied with all
applicable Agency policies and that the presentation accurately conveys the SEB’s activities and
findings; and
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(if) Not change the established evaluation factors, subfactors, weights, or
scoring systems, or the substance of the SEB's findings. They may, however, advise the SEB to
rectify procedural omissions, irregularities or inconsistencies, substantiate its findings, or revise
the presentation.

(4) The SEB recorder will coordinate the formal presentation including arranging
the time and place of the presentation, assuring proper attendance, and distributing presentation
material.

(5) For Headquarters selections, the Headquarters Office of Procurement,
Procurement Strategic Operations Division will coordinate the presentation, including approval
of attendees. When the Administrator is the SSA, a preliminary presentation should be made to
the head of the contracting activity and to the Official-in-Charge of the cognizant Headquarters
Program Office.

(i) A source selection statement shall be prepared in accordance with 1815.308. For
installation selections, the installation Chief Counsel or designee will prepare the source
selection statement. For Headquarters selections, the Office of General Counsel or designee will
prepare the statement.

(J) SEB Records.

(1) The contracting officer shall retain in the official contract file, source
selection documentation in accordance with FAR 4.803(a)(13), Contents of contract files.
Specifically, upon completion of SEB activities, the contracting officer shall retain a copy of the
following source selection evaluation documents in the official contract file for initial proposals
and final proposal revisions (FPR), if applicable:

(i) Each offeror’s proposal.

(if) The competitive range determination(s).

(iii) The unsuccessful and successful notices sent to offerors.

(iv) If committees were utilized, the committee’s evaluation for each
evaluation factor, including all identified significant strengths, strengths, significant weakness,
weaknesses, and deficiencies, together with supporting rationale, which the committee or any of
its members brought to the attention of the SEB.

(v) Documentation of any clarifications and discussions held with offerors
during the source selection process.

(vi) Initial and final reports containing the SEB’s consensus findings,
including minority reports, if any.

(vii) All presentations from the SEB to the SSA, including those
containing the SEB’s evaluation and rating of proposals.

(viii) The source selection statement.

(2) Extra copies of offerors’ proposals should be stored in a secure facility and
shall be properly disposed of after the time period for filing a protest has expired.

(3) Contracting officers shall handle electronic copies of materials containing
source selection information in the same manner as the hardcopy information.
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Subpart 1815.4—Contract Pricing
1815.403 Obtaining certified cost or pricing data.
1815.403-1 Prohibition on obtaining certified cost or pricing data.

(c)(4) Waivers of the requirement for submission of certified cost or pricing data shall be
prepared in accordance with FAR 1.704. A copy of each waiver shall be sent to the
Headquarters Office of Procurement, Procurement Management & Policy Division.

1815.403-170 Waivers of certified cost or pricing data.

() NASA has waived the requirement for the submission of certified cost or pricing data
when contracting with the Canadian Commercial Corporation (CCC). This waiver applies to the
CCC and its subcontractors. The CCC will provide assurance of the fairness and reasonableness
of the proposed price. This assurance should be relied on; however, contracting officers shall
ensure that the appropriate level of data other than certified cost or pricing data is submitted by
subcontractors to support any required proposal analysis, including a technical analysis and a
cost realism analysis. The CCC also will provide for follow-up audit activity to ensure that any
excess profits are found and refunded to NASA.

(b) NASA has waived the requirement for the submission of certified cost or pricing data
when contracting for Small Business Innovation Research (SBIR) program Phase Il contracts.
However, contracting officers shall ensure that the appropriate level of data other than certified
cost or pricing data is submitted to determine price reasonableness and cost realism.

1815.403-3 Requiring data other than certified cost or pricing data.

(@)(1) For sole source procurement actions, when requiring data other than certified cost
or pricing data, contracting officers must clearly communicate to the contractor the data that will
be needed to determine that the proposed price is fair and reasonable. The contracting officer
should allow contractors to submit such data in the format consistent with their disclosed
estimating practices and shall not require the contractor to use Government price/cost templates,
models, or forms. For competitive procurement actions, when requesting data other than
certified cost or pricing data, the use of price/cost templates, models, or forms is authorized in
those situations where the contracting officer determines, with the concurrence of the Center
cost/price analysis subject matter expert, that price reasonableness or cost realism cannot be
determined efficiently without the use of the Government template, model, or form; and that
there are demonstrated benefits to utilizing this Government template, model, or form that
outweigh the offerors’ cost to complete the Government template, model, or form. This written
determination shall be included in the contract file and a copy sent to the Headquarters Office of
Procurement, Procurement Management & Policy Division.
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(@)(4) A contractor that refuses to provide requested data other than certified cost or
pricing data may be rendered ineligible for award unless the Head of the Contracting Activity
determines otherwise, in accordance with FAR 15.403-3(a)(4). As such, it is important that
contractor refusals to provide requested pricing information receive the attention of management
at levels higher than the contracting officer, and that contracting officer’s document the extent of
their efforts to obtain the requested data. In these circumstances, the basis for the agreed-to price
may not be an appropriate basis for comparison in determining price reasonableness in future
procurements. Contracting officers should request the necessary data other than certified cost or
pricing data again in future procurements of this item/service and not just rely on the prior price
as being a valid basis for determining price reasonableness on future procurements.

(b) For other than firm-fixed-price competitions, only data other than certified cost or
pricing data necessary to ensure price reasonableness and assess cost realism should be
requested. For firm-fixed-price competitions, the contracting officer shall not request any cost
data, except for the data specifically required by FAR 22.1103, unless cost analysis is warranted,
as permitted by FAR 15.404-1(d)(3). Cost analysis may be warranted in those situations where
the price analysis indicated that the requirements may not be fully understood by one or more
competing offeror(s) such as when proposed price(s) appear unreasonable or unrealistically low
in consideration of the proposed approach(es) giving rise to concerns of poor quality, service
shortfalls, or potential default. Under firm-fixed price service contract competitions, labor rate
and fringe benefit data may be obtained to be used in future wage determination adjustments
under FAR 52.222-41 and FAR 52.222-6. This data, when requested, does not necessarily need
to be part of the competition’s price evaluation.

1815.403-4 Requiring cost or pricing data.
See PCD 18-04 for further guidance related to FAR 15.403-4.

(b)(2) If a certificate of current cost or pricing data is made applicable as of a date other
than the date of price agreement, the agreed date should generally be within two weeks of the
date of that agreement.

1815.404 Proposal analysis.
1815.404-1 Proposal analysis techniques.

(€)(2)(A) The NASA Technical Evaluation Report Template and NASA Technical
Evaluation Guide provide agency-wide guidance to individuals performing a technical analysis of a
contractor’s proposal and are available on the Agency-Wide Procurement Template site. The
NASA Technical Evaluation Report Template shall be used to document the technical assessment
of all sole source contractor proposals greater than the simplified acquisition threshold.
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1815.404-2 Data to support proposal analysis.

(@)(1)(A) When the required participation of the ACO involves merely a verification of
information, contracting officers should obtain this verification from the cognizant DCMA
office.

(B) When the cost proposal is for a product of a follow-on nature,
contracting officers shall ensure that the following items, at a minimum are considered: actuals
incurred under the previous contract, learning experience, technical and production analysis, and
subcontract proposal analysis. This information may be obtained through NASA resources or
the cognizant DCMA ACO or DCAA.

(C) Before requesting field pricing support, contracting officers should
determine what information can be obtained from NASA resources, so as to be able to tailor field
pricing support requests to the minimum amount of information truly needed to conduct the
cost/price analysis.

(D) Requests for DCAA audit assistance shall be made on NASA Form
1434, Letter of Request for Pricing-Audit-Technical Evaluation Services. DCAA audit requests
shall be made in accordance with the following:

(1) Audit requests shall only be made after the contracting officer
performs an analysis and concludes that other resources (DCMA, internal analysis, etc.) will not
provide the information necessary to determine that the cost is reasonable and realistic.

(2) Audit requests should not be requested for proposed contracts
or modifications in an amount less than $10M for Fixed-Price proposals and $100M for Cost-
Type proposals unless there are exceptional circumstances which are explained in the audit
request.

(3) Audit requests shall not be requested for proposal rate and
factor analysis/verification. All such requests should be made through the cognizant DCMA
ACO.

(4) Audit requests must be approved and submitted to DCAA only
by Center Cost/Price Analysts. Center Cost/Price Analysts shall coordinate all such requests
with Headquarters Office of Procurement, Procurement Management & Policy Division.

(5) Center Cost/Price Analysts will work with the DCAA
Headquarters Financial Liaison Advisor (FLA) at email DCAA-FLA-NONDOD @dcaa.mil to
arrange contact with field audit offices and facilitate the audit request. Contact Headquarters
Office of Procurement, Procurement Management & Policy Division for name and phone number
of current DCAA HQ FLA.

(E) Field pricing support requests from DCMA shall be made in accordance

with the following:

(1) DCMA field pricing audit requests shall only be made after the
contracting officer performs an analysis and concludes that other resources (e.g. internal
analysis) will not provide the information necessary to determine that the cost is reasonable and
realistic.

(2) Proposal rate and factor analysis/verification and business
system status requests shall be requested only by Center Cost/Price Analysts. Center Cost/Price
Analysts should first check DCMA’s Consolidated Business Analysis Repository (CBAR) for
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this information. If information is not in CBAR, request for this information should be to the
cognizant DCMA ACO for your particular procurement. If cognizant DCMA ACO is unknown,
contact the DCMA NASA Support Desk operated by DCMA NASA Product Operations at email
NASA_Support_Desk@dcma.mil or phone 210-295-0121 to obtain contact information for
cognizant DCMA ACO.

(3) DCMA pricing support should be requested through the
cognizant DCMA ACO for your particular procurement. If cognizant DCMA ACO is unknown,
contact the DCMA NASA Support Desk operated by DCMA NASA Product Operations at email
NASA_Support_Desk@dcma.mil or phone 210-295-0121 to obtain contact information for
cognizant DCMA ACO.

(F) Use of contractor to perform contract audit services.

(1) Except as provided under paragraph (a)(1)(F)(2) of this
section, the use of a contractor to perform contract audit services is not allowed at contractor
locations where DCAA currently conducts contract audit services. In these situations, the
contracting officer should elevate any issues with untimely audit services to the Field Audit
Office (FAO) manager and/or Regional Audit Manager (RAM). If additional assistance is
needed to obtain timely DCAA services, contracting officers may request such assistance from
the Headquarters Office of Procurement, Procurement Management & Policy Division.

(2) In those instances in which DCAA has audit cognizance for a
particular contractor yet DCAA is unable to perform contract audit services, contracting officers
can use a contractor to perform the required contract audit services in lieu of DCAA.

(i) For proposal, financial capability, and accounting
system reviews, interim and final contract billings, contract audit closing statements, requests for
equitable adjustments, contract terminations, defective pricing reviews, compliance with Cost
Accounting Standards (CAS), earned value management (EVM) systems, and estimating systems
reviews.

(if) For incurred cost audit services, purchasing systems,
and other internal controls within the contractor's operational environment, if the portion of the
current contractor fiscal year work performed for NASA is more than 50 percent of their
business base.

1815.404-4 Profit.

(b)(1)(1))(A) The NASA structured approach for determining profit or fee objectives,
described in 1815.404-470 shall be used to determine profit or fee objectives in the negotiation
of contracts greater than or equal to the simplified acquisition threshold that use cost analysis and
are—

(1) Awarded on the basis of other than full and open competition
(see FAR 6.3);
(2) Awarded under NRAs and AQOs; or
(3) Awarded under the SBIR or the STTR programs.
(B) Although specific agreement on the applied weights or values for
individual profit or fee factors shall not be attempted, the contracting officer may encourage the
contractor to —
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(1) Present the details of its proposed profit amounts in the
structured approach format or similar structured approach; and
(2) Use the structured approach method in developing profit or fee
objectives for negotiated subcontracts.
(if) The use of the NASA structured approach for profit or fee is not required
for—
(A) A&E contracts;
(B) Management contracts for operation and/or maintenance of
Government facilities;
(C) Construction contracts;
(D) Contracts primarily requiring delivery of materials supplied by
subcontractors;
(E) Termination settlements; and
(F) Contracts having unusual pricing situations when the procurement
officer determines in writing that the structured approach is unsuitable.

1815.404-470 NASA Form 634.

NASA Form 634 shall be used in performing the analysis necessary to develop profit or fee
objectives as required in 1815.404-4(b)(1)(i)(A). Contracting officers shall complete and
document the profit or fee analysis in the contract file in accordance with the instruction sheet
attached to the NASA Form 634.

1815.404-471 NASA structured approach for profit or fee objective.
1815.404-471-1 Modification to structured profit/fee approach for nonprofit organizations.

(@) The NASA structured approach was designed for determining profit or fee objectives
for commercial organizations. However, the NASA structured approach shall be used as a basis
for arriving at profit/fee objectives for nonprofit organizations (FAR 31.7), excluding
educational institutions (FAR 31.3), in accordance with paragraph (b) of this section. It is NASA
policy not to pay profit or fee on contracts with educational institutions.

(b) For contracts with nonprofit organizations under which profit or fee is involved, an
adjustment of up to 3 percent of the costs in Block 13 of NASA Form 634 must be subtracted
from the total profit/fee objective. In developing this adjustment, it is necessary to consider the
following factors:

(1) Tax position benefits.

(2) Granting of financing through letters of credit.

(3) Facility requirements of the nonprofit organization.

(4) Other pertinent factors that may work to either the advantage or disadvantage
of the contractor in its position as a nonprofit organization.

1815.404-472 Payment of profit or fee under letter contracts.
NASA's policy is to pay profit or fee only on definitized contracts.
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1815.406 Documentation.
1815.406-1 Prenegotiation objectives.

(b)(i) Before conducting negotiations requiring installation or Headquarters review,
contracting officers or their representatives shall prepare a prenegotiation position memorandum
(PPM) that contains the requirements set forth in 1815.406-170.

(i) A PPM is not required for contracts awarded under the competitive
negotiated procedures of FAR 15.3 and 1815.3.

1815.406-170 Content of the prenegotiation position memorandum.

The PPM should fully explain the contractor and Government objective positions. A
Government maximum position may be developed and included along with the Government
objective position in the PPM in accordance with Center contracting activity procedures. Where
there is a Government objective and a maximum position, the basis for each amount, as well as
why it is reasonable, must be explained in detail in the PPM for each element (cost and
profit/fee) involved. Since the PPM will ultimately become the basis for negotiation, it should
be structured to track to the price negotiation memorandum (see FAR 15.406-3 and 1815.406-3).
In addition to the information described in FAR 15.406-1 and, as appropriate, FAR 15.406-3(a),
the PPM should address the following subjects, as applicable, in the order presented:

(@) Introduction. Include a description of the acquisition and a history of prior
acquisitions for the same or similar items. Address the extent of competition and its results.
Identify the contractor and place of performance (if not evident from the description of the
acquisition). Document compliance with law, regulations and policy, including JOFOC,
synopsis, EEO compliance, and current status of contractor systems (see FAR 15.406-3(a)(4)).
In addition, the negotiation schedule should be addressed and the Government negotiation team
members identified by name and position.

(b) Type of contract contemplated. Explain the type of contract contemplated and the
reasons for its suitability.

(c) Special features and requirements. In this area, discuss any special features (and

related cost impact) of the acquisition, including such items as—

(1) Letter contract or pre-contract costs authorized and incurred,

(2) Results of preaward survey;

(3) Contract option requirements;

(4) Government property to be furnished,;

(5) Contractor/Government investment in facilities and equipment (and any
modernization to be provided by the contractor/Government);

(6) Any deviations, special clauses, or unusual conditions anticipated, for
example, unusual financing, warranties, EPA clauses and when approvals were obtained, if
required; and
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(7) Any risk management issues, e.g., mission success, safety, occupational
health, information technology, export control, security, and environmental risks.

(d) Cost analysis. For the basic requirement, and any option, include the following:

(1) A parallel tabulation, by element of cost and profit/fee, of the contractor's
proposal and the Government's negotiation objective. The negotiation objective represents the
fair and reasonable price the Government is willing to pay for the supplies/services. For each
element of cost, compare the contractor's proposal and the Government position, explain the
differences and how the Government position was developed, including the estimating
assumptions and projection techniques employed, and how the positions differ in approach.
Include a discussion of excessive wages found (if applicable) and their planned resolution.
Explain how historical costs, including costs incurred under a letter contract (if applicable), were
used in developing the negotiation objective.

(2) Significant differences between the field pricing report (including any audit
reports) and the negotiation objectives and/or contractor's proposal shall be highlighted and
explained. For each proposed subcontract meeting the requirement of FAR 15.404-3(c), there
shall be a discussion of the price and, when appropriate, cost analyses performed by the
contracting officer, including the negotiation objective for each such subcontract. The discussion
of each major subcontract shall include the type of subcontract, the degree of competition
achieved by the prime contractor, the price and, when appropriate, cost analyses performed on
the subcontractor's proposal by the prime contractor, any unusual or special pricing or finance
arrangements, and the current status of subcontract negotiations.

(3) The rationale for the Government's profit/fee objectives and, if appropriate, a
completed copy of the NASA Form 634, Structured Approach—-Profit/Fee Objective, and DD
Form 1861, Contract Facilities Capital Cost of Money, should be included. For incentive and
award fee contracts, describe the planned arrangement in terms of share lines, ceilings, and cost
risk.

(e) Negotiation approval sought. The PPM represents the Government's realistic
assessment of the fair and reasonable price for the supplies and services to be acquired. If
negotiations subsequently demonstrate that a higher dollar amount (or significant term or
condition) is reasonable, the contracting officer shall document the rationale for such a change
and request approval to amend the PPM from the original approval authority.

1815.406-171 Installation reviews.

Each contracting activity shall establish procedures to review all PPMs. The scope of coverage,
exact procedures to be followed, levels of management review, cost/price analyst review, and
contract file documentation requirements should be directly related to the dollar value and
complexity of the acquisition. The primary purpose of these reviews is to ensure that the
negotiator, or negotiation team, is thoroughly prepared to enter into negotiations with a well-
conceived, realistic, and fair plan.
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1815.406-172 Headquarters reviews.

(&) When a prenegotiation position has been selected for Headquarters review and
approval, the contracting activity shall submit to the Office of Procurement, Procurement
Strategic Operations Division, one copy each of the PPM, the contractor's proposal, the
Government technical evaluation, and all pricing reports (including any audit reports).

(b) The required information described in paragraph (a) of this section shall be furnished
to Headquarters as soon as practicable and sufficiently in advance of the planned commencement
of negotiations to allow a reasonable period of time for Headquarters review. Electronic
submittal is preferred.

(c) When a procurement action has been selected for a Headquarters led cost/price
analysis peer review, the contracting activity shall submit to the Office of Procurement,
Procurement Management & Policy Division a copy of the procurement schedule. Based upon
this information, the cost/price analysis peer review team lead will contact the contracting officer
to establish the peer review team’s review schedule. Cost/price analysis peer reviews assess the
cost/price analysis approach with special emphasis given to ensure a complete and thorough
analysis is completed and documented.

1815.406-3 Documenting the negotiation.

(@)(i) A price negotiation memorandum (PNM) is not required for a contract awarded
under competitive negotiated procedures. However, the information required by FAR 15.406-3
shall be reflected in the evaluation and selection documentation to the extent applicable.

(i) When the PNM is a "stand-alone" document, it shall contain the information
required by the FAR and NFS for both PPMs and PNMs. However, when a PPM has been
prepared under 1815.406-1, the subsequent PNM need only provide any information required by
FAR 15.406-3 that was not provided in the PPM, as well as any changes in the status of factors
affecting cost elements (e.g., use of different rates, hours, or subcontractors; wage rate
determinations; or the current status of the contractor's systems). In these situations, the PPM
will accompany the PNM during the review process.

1815.407 Special cost or pricing areas.
1815.407-2 Make-or-buy programs.

(e)(1) Make-or-buy programs should not include items or work efforts estimated to cost
less than $500,000.
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1815.408 Solicitation provisions and contract clauses.
1815.408-70 NASA solicitation provisions and contract clauses.
See PCD 18-04 for further guidance related to FAR 15.403-4.

(@) The contracting officer shall insert the provision at 1852.215-78, Make-or-Buy
Program Requirements, in solicitations requiring make-or-buy programs as provided in FAR
15.407-2(c). This provision shall be used in conjunction with the clause at FAR 52.215-9,
Changes or Additions to Make-or-Buy Program. The contracting officer may add additional
paragraphs identifying any other information required in order to evaluate the program.

(b) The contracting officer shall insert the clause at 1852.215-79, Price Adjustment for
"Make-or-Buy" Changes, in contracts that include FAR 52.215-9 with its Alternate | or 1l. Insert
in the appropriate columns the items that will be subject to a reduction in the contract value.

(c) When the solicitation requires the submission of certified cost or pricing data, the
contracting officer shall include 1852.215-85, Proposal Adequacy Checklist, in the solicitation to
facilitate submission of a thorough, accurate, and complete proposal.

Subpart 1815.5—Preaward, Award, and Postaward
Notifications, Protests, and Mistakes

1815.504 Award to successful offeror.

The reference to notice of award in FAR 15.504 on negotiated acquisitions is a generic one. It
relates only to the formal establishment of a contractual document obligating both the
Government and the offeror. The notice is effected by the transmittal of a fully approved and
executed definitive contract document, such as the award portion of SF 33, SF 26, SF 1449, or
SF 1447, or a letter contract when a definitized contract instrument is not available but the
urgency of the requirement necessitates immediate performance. In this latter instance, the
procedures for approval and issuance of letter contracts shall be followed.

1815.505 Preaward debriefing of offerors.
The NASA Procurement Debriefing Guide provides agency-wide guidance for preaward
debriefings.

1815.506 Postaward debriefing of offerors.
The NASA Procurement Debriefing Guide provides agency-wide guidance for postaward
debriefings and is available at the link provided in 1815.505.

1815.506-70 Debriefing of offerors—Major System acquisitions.

(@) When an acquisition is conducted in accordance with the Major System acquisition
procedures in Part 1834 and multiple offerors are selected, the debriefing will be limited in such
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a manner that it does not prematurely disclose innovative concepts, designs, and approaches of
the successful offerors that would result in a transfusion of ideas.

(b) When Phase B awards are made for alternative system design concepts, the source
selection statements shall not be released to competing offerors or the general public until the
release of the source selection statement for Phase C/D without the approval of the Senior
Procurement Executive. Requests for approval should be submitted through the Procurement
Operations Division.

Subpart 1815.6—Unsolicited Proposals

1815.602 Policy.

Renewal proposals, (i.e., those for the extension or augmentation of current contracts) are subject
to the same FAR and NFS regulations, including the requirements of the Competition in
Contracting Act, as are proposals for new contracts.

1815.604 Agency points of contact.

(@)(6) Information titled "Guidance for the Preparation and Submission of Unsolicited
Proposals" is available on the Internet at http://prod.nais.nasa.gov/pub/pub_library/unSol-
Prop.html. A deviation is required for use of any modified or summarized version of the Internet
information or for alternate means of general dissemination of unsolicited proposal information.

1815.606 Agency procedures.

(@) NASA will not accept for formal evaluation unsolicited proposals initially submitted
to another agency or to the Jet Propulsion Laboratory (JPL) without the offeror's express consent.

(b)(I) NASA Headquarters and each NASA field installation shall designate a point of

contact for receiving and coordinating the handling and evaluation of unsolicited proposals.

(if) Each installation shall establish procedures for handling proposals initially
received by other offices within the installation. Misdirected proposals shall be forwarded by the
point of contact to the proper installation. Points of contact are also responsible for providing
guidance to potential offerors regarding the appropriate NASA officials to contact for general
mission-related inquiries or other preproposal discussions.

(iii) Points of contact shall keep records of unsolicited proposals received and
shall provide prompt status information to requesters. These records shall include, at a
minimum, the number of unsolicited proposals received, funded, and rejected during the fiscal
year; the identity of the offerors; and the office to which each was referred. The numbers shall
be broken out by source (large business, small business, university, or nonprofit institution).

1815.606-70 Relationship of unsolicited proposals to NRAs.
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An unsolicited proposal for a new effort or a renewal, identified by an evaluating office as being
within the scope of an open NRA, shall be evaluated as a response to that NRA (see 1835.016-
71), provided that the evaluating office can either:

(a) State that the proposal is not at a competitive disadvantage, or

(b) Give the offeror an opportunity to amend the unsolicited proposal to ensure
compliance with the applicable NRA proposal preparation instructions. If these conditions
cannot be met, the proposal must be evaluated separately.

1815.609 Limited use of data.

1815.609-70 Limited use of proposals.
Unsolicited proposals shall be evaluated outside the Government only to the extent authorized
by, and in accordance with, the procedures prescribed in, 1815.207-70.

1815.670 Foreign proposals.
Unsolicited proposals from foreign sources are subject to NPD 1360.2, Initiation and
Development of International Cooperation in Space and Aeronautics Programs.

Subpart 1815.70—Ombudsman
1815.7001 NASA Ombudsman Program.

(a) The Deputy Assistant Administrator for Procurement serves as the Agency
Procurement Ombudsman, except when acting as the Agency Senior Procurement Executive. In
these situations, the Director of the Procurement Management and Policy Division (PMPD) will
serve as the Agency Procurement Ombudsman.

(b) Designated individual within the Office of the Center Director at each NASA
installation are the procurement ombudsman for program/project contracting activities at their
installation. See Procurement Ombudsman / Competition Advocate Points of Contact listing.

(c) The functional owners for institutional programs (e.g. Assistant Administrator for
Office of Protective Services) are the procurement ombudsman for their institutional
procurement activities. See Procurement Ombudsman / Competition Advocate Points of Contact
listing.

(d) Agency and Center Procurement Ombudsman responsibilities:

(1) Facilitate communications between NASA and interested parties (e.g.,
offerors, potential offerors, contractors, and industry representatives) in the resolution of matters
arising during the pre-award and post-award phases of a procurement. Additionally, interested
parties may provide recommendations on the way NASA can improve its acquisition process.
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However, interested parties must try to resolve their concerns with the contracting officer before
consulting with a Procurement Ombudsman.

(2) Review complaints relative to multiple-award task and delivery order
contracts, awarded under FAR 16.505 to ensure that all contractors are afforded a fair
opportunity to be considered.

(3) Collect all relevant facts to resolve issues raised by interested parties.
Collection of source selection and proprietary information will be coordinated with the
contracting officer or, if appropriate, the Source Evaluation Board (SEB) chairperson.
Procurement Ombudsmen are granted access to source selection and proprietary information and
will comply with the requirements in FAR 3.104-5 and 15.201(f). Information shall be obtained
from officials responsible for the Freedom of Information Act prior to the release of Agency
records.

(4) Agency Procurement Ombudsman handles matters that cannot be resolved at
the Center level or those having Agency-wide implications.

(e) The role of the Procurement Ombudsman will not diminish the authority of the
contracting officer, Source Evaluation Board, or Source Selection Authority. The Procurement
Ombudsman Program does not replace the FAR contract protest or disputes processes.
Moreover, communications with a Procurement Ombudsman does not affect the time limits for
filing a protest or appealing a contracting officer's final decision as described in FAR Part 33.

[PN 20-03]

1815.7002 Synopses of solicitations and contracts.

In all synopses announcing competitive acquisitions, the contracting officer shall indicate that
the clause at 1852.215-84, Ombudsman, is applicable. This may be accomplished by referencing
the clause number with the associated link.

See PCD 19-03 for clause deviation to 1852.215-84, Alternate I.

1815.7003 Contract clause.

The contracting officer shall insert a clause substantially the same as the one at 1852.215-84,
Ombudsman, in all solicitations (including draft solicitations) and contracts. Use the clause with
its Alternate I when a task or delivery order contract is contemplated.
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PART 1816
TYPES OF CONTRACTS

1816.001 Definitions.

As used in this part—

“Earned Award Fee” means the payment of the full amount of an award fee evaluation period’s
score/rating.

“Term-determining official” means the designated Agency official who reviews the
recommendations of the Award Term Board in determining whether the contractor is eligible for
an award term.

“Unearned Award Fee” means the difference between the available award fee pool amount for a
given award fee evaluation period less the contractor’s earned award fee amount for that same
evaluation period.

Subpart 1816.1—Selecting Contract Types
1816.104 Factors in selecting contract types.
1816.104-70 Contract type for performance-based acquisition (PBA).

(@) PBA is defined in FAR 2.101 and discussed in FAR 37.6. Although FAR Part 37
addresses services contracts, PBA is not limited to these contracts. PBA is the preferred way of
contracting for all supplies and services at NASA. Generally, when contract performance risk
under a PBA specification can be fairly shifted to the contractor to allow for the operation of
objective incentives, a contract type with objectively measurable incentives (e.g., FFP, FPIF, or
CPIF) is appropriate. However, when contractor performance (e.g., cost control, schedule, or
quality/technical) is best evaluated subjectively using quantitative measures, a CPAF contract
may be used.

(b) A PBA is acompletion form of contract (something is accomplished). Term/level-
of-effort, time-and-materials and labor hour contracts should include, when feasible, features that
are performance-oriented. However, those contracts may not be characterized as PBA.

Subpart 1816.2—Fixed-Price Contracts
1816.202 Firm-fixed-price contracts.
1816.202-70 NASA contract clause.

The contracting officer shall insert the clause at 1852.216-78, Firm-Fixed-Price, in firm-fixed-
price solicitations and contracts. Insert the appropriate amount in the resulting contract.
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1816.203 Fixed-price contracts with economic price adjustment.
1816.203-4 Contract clauses.

(@) In addition to the determination required by FAR 16.203-3, the contracting officer
shall coordinate with the installation's Deputy Chief Financial Officer (Finance) before
exceeding the ten-percent limit in paragraph (c)(1) of the clauses at FAR 52.216-2 and 52.216-3
and paragraph (c)(4) of the clause at FAR 52.216-4.

(d)(2) Contracting officers shall contact the Office of Procurement, Procurement
Management & Policy Division, for specific guidance on preparing clauses using cost indexes.
Such clauses require advance approval by the Senior Procurement Executive. Requests for
approval shall be submitted to the Headquarters Office of Procurement, Procurement Strategic
Operations Division.

Subpart 1816.3—Cost-Reimbursement Contracts
1816.303-70 Cost-sharing contracts.

(@) Cost-sharing with for-profit organizations.

(1) Cost sharing by for-profit organizations is mandatory in any contract for basic
or applied research resulting from an unsolicited proposal, and may be accepted in any other
contract when offered by the proposing organization. The requirement for cost-sharing may be
waived when the contracting officer determines in writing that the contractor has no commercial,
production, education, or service activities that would benefit from the results of the research,
and the contractor has no means of recovering its shared costs on such projects.

(2) The contractor's cost-sharing may be any percentage of the project cost. In
determining the amount of cost-sharing, the contracting officer shall consider the relative
benefits to the contractor and the Government. Factors that should be considered include—

(i) The potential for the contractor to recover its contribution from non-
Federal sources;

(if) The extent to which the particular area of research requires special
stimulus in the national interest; and

(iii) The extent to which the research effort or result is likely to enhance
the contractor's capability, expertise, or competitive advantage.

(b) Cost-sharing with not-for-profit organizations.

(1) Costs to perform research stemming from an unsolicited proposal by
universities and other educational or not-for-profit institutions are usually fully reimbursed.
When the contracting officer determines that there is a potential for significant benefit to the
institution cost-sharing will be considered.

(2) The contracting officer will normally limit the institution's share to no more
than 10 percent of the project's cost.
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(c) Implementation.
Cost-sharing shall be stated as a minimum percentage of the total allowable costs of the project.
The contractor's contributed costs may not be charged to the Government under any other
contract or grant, including allocation to other contracts and grants as part of an independent
research and development program.

1816.306 Cost-plus-fixed-fee contracts.

(d) Completion and term forms.
(4) Term form contracts should include, when feasible, features that are
performance-oriented. However, those contracts may not be characterized as PBA.

1816.307 Contract clauses.

(@)(1) In paragraph (h)(2)(ii)(B) of the Allowable Cost and Payment clause at FAR
52.216-7, the period of years may be increased to correspond with any statutory period of
limitation applicable to claims of third parties against the contractor; provided, that a
corresponding increase is made in the period for retention of records required in paragraph (f) of
the clause at FAR 52.215-2, Audit and Records—Negotiation.

(b) In solicitations and contracts containing the clause at FAR 52.216-8, Fixed Fee, the
Schedule shall include appropriate terms, if any, for provisional billing against fee.

(d) In solicitations and contracts containing the clause at FAR 52.216-10, Incentive Fee,
the Schedule shall include appropriate terms, if any, for provisional billing against fee.

1816.307-70 NASA contract clauses.

(@) The contracting officer shall insert the clause at 1852.216-73, Estimated Cost and
Cost Sharing, in each contract in which costs are shared by the contractor pursuant to 1816.303-
70.

(b) The contracting officer shall insert the clause substantially as stated at 1852.216-74,
Estimated Cost and Fixed Fee, in cost-plus-fixed-fee contracts.

(c) The contracting officer may insert the clause at 1852.216-75, Payment of Fixed Fee,
in cost-plus-fixed-fee contracts.

(d) The contracting officer shall insert the clause at 1852.216-81, Estimated Cost, in
cost-no-fee contracts that are not cost sharing or facilities contracts.

(e) Reserved.
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() When FAR clause 52.216-7, Allowable Cost and Payment, is included in the contract,
as prescribed at FAR 16.307(a), the contracting officer should include the clause at 1852.216-89,
Assignment and Release Forms.

(9) As required by section 827 of the National Defense Authorization Act for Fiscal Year
2013 (Pub. L. 112-239), use the clause at 1852.216-90, Allowability of Costs Incurred in
Connection With a Whistleblower Proceeding—
(1) In task orders entered pursuant to contracts awarded before September 30,
2013, that include the clause at FAR 52.216-7, Allowable Cost and Payment; and
(2) In contracts awarded before September 30, 2013, that—
(i) Include the clause at FAR 52.216-7, Allowable Cost and Payment; and
(if) Are modified to include the clause at 1852.203-71, Requirement to
Inform Employees of Whistleblower Rights, dated June 2013 or later.

Subpart 1816.4—Incentive Contracts
1816.401 General.

(@) See the Award Fee Contracting Guide for additional guidance on the organization
and administration of award fee contracts.

(d) Use of an incentive, award fee, or award term contract requires advance approval by
the Senior Procurement Executive. Requests for approval, that include Determination &
Findings (D&F) cited in FAR 16.401(d), shall be submitted to Headquarters Office of
Procurement, Procurement Strategic Operations Division.

(€)(3)(i) Fee-Determining Official and Term-Determining Official shall be the head of
the contracting activity unless otherwise delegated in writing.

(F) In accordance with FAR 16.401(f) for Cost Plus Award Fee or Fixed Price Award
Fee type contracts, contracting officers shall complete evaluation information in the Award Fee
Evaluation System module in the NASA Acquisition Internet Service. (See 1842.1503(c))

[PN 18-01]

1816.402 Application of predetermined, formula-type incentives.
When considering the use of a quality, performance, or schedule incentive, the following
guidance applies:

(1) A positive incentive is generally not appropriate unless—
(i) Performance above the target (or minimum, if there are no negative
incentives) level is of significant value to the Government;
(if) The value of the higher level of performance is worth the additional cost/fee;
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(iii) The attainment of the higher level of performance is clearly within the
control of the contractor; and
(iv) An upper limit is identified, beyond which no further incentive is earned.

(2) A negative incentive is generally not appropriate unless —

(i) A target level of performance can be established, which the contractor can
reasonably be expected to reach with a diligent effort, but a lower level of performance is also
minimally acceptable;

(if) The value of the negative incentive is commensurate with the lower level of
performance and any additional administrative costs; and

(iii) Factors likely to prevent attainment of the target level of performance are
clearly within the control of the contractor.

(3) When a negative incentive is used, the contract must indicate a level below which
performance is not acceptable.

1816.402-2 Performance incentives.
1816.402-270 NASA technical performance incentives.

(@) Pursuant to the guidelines in 1816.402, NASA has determined that a performance
incentive shall be included in all contracts that are based on performance-oriented documents
(see FAR 11.101(a)), except those awarded under the commercial item procedures of FAR Part
12, where the primary deliverable(s) is (are) hardware with a total value (including options)
greater than $25 million. Any exception to this requirement shall be approved in writing by the
head of the contracting activity. Performance incentives may be included in supply and service
contracts valued under $25 million, acquired under procedures other than Part 12, at the
discretion of the contracting officer upon consideration of the guidelines in 1816.402.
Performance incentives, which are objective and measure performance after delivery and
acceptance, are separate from other incentives, such as cost or delivery incentives.

(b) When a performance incentive is used, it shall be structured to be both positive and
negative based on performance after acceptance, unless the contract type requires complete
contractor liability for product performance (e.g., fixed price). In this latter case, a negative
incentive is not required. In structuring the incentives, the contract shall establish a standard level
of performance based on the salient performance requirement. This standard performance level
is normally the contract's target level of performance. No performance incentive amount is
earned at this standard performance level. Discrete units of measurement based on the same
performance parameter shall be identified for performance above and, when a negative incentive
is used, below the standard. Specific incentive amounts shall be associated with each
performance level from maximum beneficial performance (maximum positive incentive) to,
when a negative incentive is included, minimal beneficial performance or total failure (maximum
negative incentive). The relationship between any given incentive, either positive or negative,
and its associated unit of measurement should reflect the value to the Government of that level of
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performance. The contractor should not be rewarded for above-standard performance levels that
are of no benefit to the Government.

(c) The final calculation of the performance incentive shall be done when performance,
as defined in the contract, ceases or when the maximum positive incentive is reached. When
performance ceases below the standard established in the contract and a negative incentive is
included, the Government shall calculate the amount due and the contractor shall pay the
Government that amount. Once performance exceeds the standard, the contractor may request
payment of the incentive amount associated with a given level of performance, provided that
such payments shall not be more frequent than monthly. When performance ceases above the
standard level of performance, or when the maximum positive incentive is reached, the
Government shall calculate the final performance incentive earned and unpaid and promptly
remit it to the contractor.

(d) When the deliverable supply or service lends itself to multiple, meaningful measures
of performance, multiple performance incentives may be established. When the contract requires
the sequential delivery of several items (e.g., multiple spacecraft), separate performance
incentive structures may be established to parallel the sequential delivery and use of the
deliverables.

(e) In determining the value of the maximum performance incentives available, the
contracting officer shall follow the following rules:
(1) For a CPFF contract, the sum of the maximum positive performance incentive
and fixed fee shall not exceed the limitations in FAR 15.404-4(c)(4)(i).
(2) For an award fee contract.

(i) The individual values of the maximum positive performance incentive
and the total potential award fee (including any base fee) shall each be at least one-third of the
total potential contract fee. The remaining one-third of the total potential contract fee may be
divided between award fee and the maximum performance incentive at the discretion of the
contracting officer.

(i) The maximum negative performance incentive for research and
development hardware (e.g., the first and second units) shall be equal in amount to the total
earned award fee (including any base fee). The maximum negative performance incentives for
production hardware (e.g., the third and all subsequent units of any hardware items) shall be
equal in amount to the total potential award fee (including any base fee). Where one contract
contains both cases described above, any base fee shall be allocated reasonably among the items.

(3) For cost reimbursement contracts other than award fee contracts, the
maximum negative performance incentives shall not exceed the total earned fee under the
contract.

1816.404 Fixed-price contracts with award fees.

Section 1816.405-2 applies to the use of FPAF contracts as if they were CPAF contracts.
However, neither base fee (see 1816.405-271) nor evaluation of cost control (see 1816.405-274)
apply to FPAF contracts.
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1816.405 Cost-reimbursement incentive contracts.
1816.405-2 Cost-plus-award-fee (CPAF) contracts.
1816.405-270 CPAF contracts.

(@) In addition to the items identified in FAR 16.401(e)(1), D&Fs will include a
discussion of the other types of contracts considered and shall indicate why an award fee
incentive is the appropriate choice. Award fee incentives should not be used on contracts with a
total estimated cost and fee less than $2 million per year. Use of award fee incentive for lower-
valued acquisitions may be authorized in exceptional situations such as contract requirements
having direct health or safety impacts, where the judgmental assessment of the quality of
contractor performance is critical.

(b) Except as provided in paragraph (c) of this section, an award fee incentive may be
used in conjunction with other contract types for aspects of performance that cannot be
objectively assessed. In such cases, the cost incentive is based on objective formulas inherent in
the other contract types (e.g., FPI, CPIF), and the award fee provision should not separately
incentivize cost performance.

(c) Award fee incentives shall not be used with a cost-plus-fixed-fee (CPFF) contract.
1816.405-271 Base fee.

(@) A base fee shall not be used on CPAF contracts for which the periodic award fee
evaluations are final (1816.405-273(a)). In these circumstances, contractor performance during
any award fee period is independent of and has no effect on subsequent performance periods or
the final results at contract completion. For other contracts, such as those for hardware or
software development, the procurement officer may authorize the use of a base fee not to exceed
3 percent. Base fee shall not be used when an award fee incentive is used in conjunction with
another contract type (e.g., CPIF/AF).

(b) When a base fee is authorized for use in a CPAF contract, it shall be paid only if the
final award fee evaluation is "satisfactory" or better. (See 1816.405-273 and 1816.405-275)
Pending final evaluation, base fee may be paid during the life of the contract at defined intervals
on a provisional basis. If the final award fee evaluation is "unsatisfactory", all provisional base
fee payments shall be refunded to the Government.

1816.405-272 Award fee evaluation periods.

(a) Award fee evaluation periods, including those for interim evaluations, should be at
least 6 months in length. When appropriate, the procurement officer may authorize shorter
evaluation periods after ensuring that the additional administrative costs associated with the
shorter periods are offset by benefits accruing to the Government. Where practicable, such as
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developmental contracts with defined performance milestones (e.g., Preliminary Design Review,
Critical Design Review, initial system test), establishing evaluation periods at conclusion of the
milestones rather than calendar dates, or in combination with calendar dates should be
considered. In no case shall an evaluation period be longer than 12 months.

(b) A portion of the total available award fee contract shall be allocated to each of the
evaluation periods. This allocation may result in an equal or unequal distribution of fee among
the periods. The contracting officer shall consider the nature of each contract and the incentive
effects of fee distribution in determining the appropriate allocation structure.

(c) For NASA'’s most significant contracts for design and development programs and
projects, with a life-cycle cost of $250 million or more, or otherwise designated by the NASA
Associate Administrator, the award fee evaluation period shall be limited to six months for
contracts in the implementation phase (i.e. Phases C and D).

[PN 19-01]
1816.405-273 Award fee evaluations.

(a) Service Contracts. On contracts where the contract deliverable is the performance of
a service over any given time period, contractor performance is definitively measurable within
each evaluation period. In these cases, all evaluations are final, and the contractor keeps the fee
earned in any period regardless of the evaluations of subsequent periods. Unearned award fee in
any given period in a service contract is lost and shall not be carried forward, or "rolled-over,"
into subsequent periods.

(b) End Item Contracts. On contracts, such as those for end item deliverables, where the
true quality of contractor performance cannot be measured until the end of the contract, only the
last evaluation is final. At that point, the total contract award fee pool is available, and the
contractor's total performance is evaluated against the award fee plan to determine total earned
award fee. In addition to the final evaluation, interim evaluations are done to monitor
performance prior to contract completion, provide feedback to the contractor on the
Government's assessment of the quality of its performance, and establish the basis for making
interim award fee payments (see 1816.405-276(a)). These interim evaluations and associated
interim award fee payments are superseded by the fee determination made in the final evaluation
at contract completion. However, if the final award fee adjectival rating is higher or lower than
the average adjectival rating of all the interim award fee periods, or if the final award fee score is
eight base percentage points higher or lower than the average award fee score of all interim
award fee periods (e.g. 80% to 88%), then the Head of the Contracting Activity (HCA) or the
Deputy Chief Acquisition Officer (if the HCA is the Fee Determination Official) shall review
and concur in the final award fee determination. The Government will then pay the contractor,
or the contractor will refund to the Government, the difference between the final award fee
determination and the cumulative interim fee payments.
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(c) Control of evaluations. Interim and final evaluations may be used to provide past
performance information during the source selection process in future acquisitions and should be
marked and controlled as “Source Selection Information - See FAR 3.104”. See FAR
42.1503(h) regarding the requirements for releasing Source Selection Information included in the
Contractor Performance Assessment Reporting System (CPARS).

(d) Headquarters review of award fee evaluations. Award fee evaluations for NASA’s
most significant contracts for design and development programs and projects, with a lifecycle
cost of $1 billion or more, or otherwise designated by the NASA Associate Administrator, shall
require additional review prior to the Fee Determination Official (FDO) making a final
determination in writing as to the amount of fee to be paid. The FDO shall provide an executive
summary presentation to a NASA Headquarters, independent panel, comprised of the NASA
Associate Administrator, NASA Deputy Associate Administrator, Applicable Mission
Directorate Associate Administrator or Deputy (unless FDO for the acquisition), Assistant
Administrator for Procurement or Deputy, and Applicable Center Director or Deputy (unless
FDO for the acquisition).

[PN 19-01]
1816.405-274 Award fee evaluation factors.
See PCD 10-17 for further guidance.

(a) Explicit evaluation factors shall be established for each award fee period. Factors
shall be linked to acquisition objectives which shall be defined in terms of contract cost,
schedule, and technical performance. If used, subfactors should be limited to the minimum
necessary to ensure a thorough evaluation and an effective incentive.

(b) Evaluation factors will be developed by the contracting officer based upon the
characteristics of an individual procurement. Cost control, schedule, and technical performance
considerations shall be included as evaluation factors in all CPAF contracts, as applicable. When
explicit evaluation factor weightings are used, cost control shall be no less than 25 percent of the
total weighted evaluation factors. The predominant consideration of the cost control evaluation
should be a measurement of the contractor's performance against the negotiated estimated cost of
the contract. This estimated cost may include the value of undefinitized change orders when
appropriate.

(c)(1) The technical factor must include consideration of risk management (including
mission success, safety, security, health, export control, and damage to the environment, as
appropriate) unless waived at a level above the contracting officer, with the concurrence of the
project manager. The rationale for any waiver shall be documented in the contract file. When
safety, export control, or security are considered under the technical factor, the award fee plan
shall allow the following fee determinations, regardless of contractor performance in other
evaluation factors, when there is a major breach of safety or security.
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(i) For evaluation of service contracts under 1816.405-273(a), an overall
fee rating of unsatisfactory for any evaluation period in which there is a major breach of safety or
security.

(if) For evaluation of end item contracts under 1816.405-273(b), an
overall fee rating of unsatisfactory for any interim evaluation period in which there is a major
breach of safety or security. To ensure that the final award fee evaluation at contract completion
reflects any major breach of safety or security, in an interim period, the overall award fee pool
shall be reduced by the amount of the fee available for the period in which the major breach
occurred if an unsatisfactory fee rating was assigned because of a major breach of safety or
security.

(2) A major breach of safety must be related directly to the work on the contract.
A major breach of safety is an act or omission of the Contractor that consists of an accident,
incident, or exposure resulting in a fatality or mission failure; or in damage to equipment or
property equal to or greater than $1 million; or in any “willful” or “repeat” violation cited by the
Occupational Safety and Health Administration (OSHA) or by a state agency operating under an
OSHA approved plan.

(3) A major breach of security may occur on or off Government installations, but
must be directly related to the work on the contract. A major breach of security is an act or
omission by the contractor that results in compromise of classified information, illegal
technology transfer, workplace violence resulting in criminal conviction, sabotage, compromise
or denial of information technology services, equipment or property damage from vandalism
greater than $250,000, or theft greater than $250,000.

(4) The Assistant Administrator for Procurement shall be notified prior to the
determination of an unsatisfactory award fee rating because of a major breach of safety or
security.

(d) In rare circumstances, contract costs may increase for reasons outside the contractor's
control and for which the contractor is not entitled to an equitable adjustment. One example is a
weather-related launch delay on a launch support contract. The Government shall take such
situations into consideration when evaluating contractor cost control.

(e) Emphasis on cost control should be balanced against other performance requirement
objectives. The contractor should not be incentivized to pursue cost control to the point that
overall performance is significantly degraded. For example, incentivizing an underrun that
results in direct negative impacts on technical performance, safety, or other critical contract
objectives is both undesirable and counterproductive. Therefore, evaluation of cost control shall
conform to the following guidelines:

(1) Normally, the contractor should be given an unsatisfactory rating for cost
control when there is a significant overrun within its control. However, the contractor may
receive a satisfactory or higher rating for cost control if the overrun is insignificant. Award fee
ratings should decrease sharply as the size of the overrun increases. In any evaluation of
contractor overrun performance, the Government shall consider the reasons for the overrun and
assess the extent and effectiveness of the contractor's efforts to control or mitigate the overrun.
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(2) The contractor should normally be rewarded for an underrun within its
control, up to the maximum award fee rating allocated for cost control, provided the adjectival
rating for all other award fee evaluation factors is very good or higher (see FAR 16.401(e)(iv)).

(3) The contractor should be rewarded for meeting the estimated cost of the
contract, but not to the maximum rating allocated for cost control, to the degree that the
contractor has prudently managed costs while meeting contract requirements. No award fee shall
be given in this circumstance unless the average adjectival rating for all other award fee
evaluation factors is satisfactory or higher.

(F) When an AF arrangement is used in conjunction with another contract type, the award
fee’s cost control factor will only apply to a subjective assessment of the contractor’s efforts to
control costs and not the actual cost outcome incentivized under the basic contract type (e.g.
CPIF, FPIF).

(9)(1) The contractor's performance against the subcontracting plan incorporated in the
contract shall be evaluated. Emphasis may be placed on the contractor's accomplishment of its
goals for subcontracting with small business, small disadvantaged business, HUBZone small
business, women-owned small business, veteran-owned small business, service-disabled veteran-
owned small business concerns, and Historically Black Colleges and Universities — Minority
Institutions (HBCU/MIs). The evaluation should consider both goals as a percentage of
subcontracting dollars as well as a percentage of the total contract value.

(2) The contractor's achievements in subcontracting high technology efforts as
well as the contractor's performance under the Mentor-Protégé Program, if applicable, may also
be evaluated.

(3) The evaluation weight given to the contractor's performance against the
considerations in paragraphs (g)(1) and (g)(2) of this section shall be 10 percent of available
award fee and shall be separate from all other factors.

(h) When contract changes are anticipated, the contractor’s responsiveness to requests
for change proposals should be evaluated. This evaluation should include the contractor’s
submission of timely, complete proposals and cooperation in negotiating the change.

(i) Only the award fee performance evaluation factors set forth in the performance
evaluation plan shall be used to determine award fee scores.

(1) The Government may unilaterally modify the applicable award fee performance
evaluation factors and performance evaluation areas prior to the start of an evaluation period.
The contracting officer shall notify the contractor in writing of any such changes 30 days prior to
the start of the relevant evaluation period.

1816.405-275 Award fee evaluation rating.

(@) All award fee contracts shall utilize the adjectival rating categories and associated
descriptions as well as the award fee pool available to be earned percentages for each adjectival
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rating category contained in FAR 16.401(e)(3)(iv). Contracting officers may supplement these
descriptions with more specifics relative to their procurement but they cannot alter or delete the
FAR adjectival rating descriptions.

(b) The following numerical scoring system shall be used in conjunction with the FAR

adjectival rating categories and associated descriptions (see FAR 16.401(e)(3)(iv)).

(1) Excellent (100-91)

(2) Very good (90-76)

(3) Good (75-51)

(4) Satisfactory (50)

(5) Unsatisfactory (less than 50) No award fee shall be paid for an unsatisfactory
rating.

(c) Asabenchmark for evaluation, in order to be rated "Excellent” overall, the contractor
would typically be under cost, on or ahead of schedule, and providing outstanding technical
performance.

(d) A weighted scoring system appropriate for the circumstances of the individual
contract requirement should be developed. In this system, each evaluation factor (e.g., technical,
schedule, cost control) is assigned a specific percentage weighting with the cumulative
weightings of all factors totaling 100. During the award fee evaluation, each factor is scored
from 0-100 according to the ratings defined in 1816.405-275(b). The numerical score for each
factor is then multiplied by the weighting for that factor to determine the weighted score. For
example, if the technical factor has a weighting of 60 percent and the numerical score for that
factor is 80, the weighted technical score is 48 (80 x 60 percent). The weighted scores for each
evaluation factor are then added to determine the total award fee score.

1816.405-276 Award fee payments and limitations.

(@) Interim Award Fee Payments. The amount of an interim award fee payment (see
1816.405-273(b)) is limited to the lesser of the interim evaluation score or 80 percent of the fee
allocated to that interim period less any provisional payments (see paragraph (b) of this
subsection) made during the period.

(b) Provisional Award Fee Payments. Provisional award fee payments are payments
made within evaluation periods prior to an interim or final evaluation for that period. Provisional
payments may be included in the contract and should be negotiated on a case-by-case basis. For
a service contract, the total amount of award fee available in an evaluation period that may be
provisionally paid is the lesser of a percentage stipulated in the contract (but not exceeding 80
percent) or the prior period's evaluation score. For an end item contract, the total amount of
provisional payments in a period is limited to a percentage not to exceed 80 percent of the prior
interim period’s evaluation score, except for the first evaluation period which is limited to 80
percent of the available award fee for that evaluation period.
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(c) Fee Payment. The Fee Determination Official's rating for both interim and final
evaluations will be provided to the contractor within 45 calendar days of the end of the period
being evaluated. Any fee, interim or final, due the contractor will be paid no later than 60
calendar days after the end of the period being evaluated.

1816.405-277 Award term.

(@) An award term enables a contractor to become eligible for additional periods of
performance or ordering periods under a service contract (as defined in FAR 37.101) by
achieving and sustaining the prescribed performance levels under the contract. It incentivizes the
contractor for maintaining superior performance by providing an opportunity for extensions of
the contract term.

(b) Award terms are best suited for acquisitions where a longer term relationship
(generally more than five years) between the Government and a contractor would provide
significant benefits to both. Motivating excellent performance, fostering contractor capital
investment, and increasing the desirability of the award, thus potentially increasing competition,
are benefits that may justify the use of award terms.

(c) While the administrative burden and cost of more frequent procurements to both the
Government and potential offerors should be considered when determining whether to use award
terms, this decision must be weighed against market stability, the potential changes and
advancements in technology, and flexibility to change direction with mission changes and
associated frequent procurements.

(d) Award terms may be used in conjunction with contract options under FAR 17.2.
Award terms are similar to contract options in that they are conditioned on the Government's
continuing need for the contract and the availability of funds. However, FAR 17.207(c)(7) states
the contracting officer must determine that the contractor's performance has been acceptable,
e.g., received satisfactory ratings. In contrast, to become eligible for an award term, the
contractor must maintain a level of performance above acceptable as specified in the Award
Term Plan (see 1816.405-277(i)). In contracts with both option periods and award terms, the
award term period of performance or ordering period shall begin after completion of any option
period of performance or ordering period.

(e) Contracts with award terms shall include a base period of performance or ordering
period and may include a designated number of option periods during which the Government
will observe and evaluate the contractor's performance allowing the contractor to earn an award
term. Additionally, as specified in the Award Term Plan, the contractor may also be evaluated
for additional award terms during performance of an earned award term. If the contractor meets
or exceeds the performance requirements, there is an on-going need for and desire to continue
the contract, funds are available, and the contractor is not listed in the System for Award
Management Exclusions, then the contractor may be eligible for contract extension for the period
of the award term.

2015 EDITION (Thru PN 20-03) 1816-15



NASA Federal Acquisition Regulation Supplement

Part 1816—Types of Contracts

(F) Contracts with award terms shall comply with FAR and NFS restrictions on the
overall contract length, such as the 5-year period of performance limitation found at NFS
1817.204.

(9) Award terms may only be used in acquisitions for services exceeding $20 million
dollars. Use of award terms for lower-valued acquisitions may be authorized in exceptional
situations such as contract requirements having direct health or safety impacts, where the
judgmental assessment of the quality of contractor performance is critical.

(h) Consistent with the Competition in Contracting Act and general procurement
principles, the potential award term periods in a procurement must be priced, evaluated, and
considered in the initial contract selection process in order to be valid.

(1) All contracts including award terms shall be supported by an Award Term Plan that
establishes criteria for earning an award term and the methodology and schedule for evaluating
contractor performance. A copy of the Award Term Plan shall be included in the contract. The
contracting officer may unilaterally revise the Award Term Plan. Award Term Plans shall—

(1) ldentify the officials to include Term-Determining Official involved in the
award term evaluation and their function;

(2) ldentify and describe each evaluation factor, any subfactors, related
performance standards, adjectival ratings, and numerical ranges or weights to be used. The
contracting officer should follow the guidance at 1816.405-274 in establishing award term
evaluation factors and 1816.405-275 in establishing adjectival rating categories, associated
descriptions, numerical scoring system, and weighted scoring system;

(3) Specify the annual overall rating required for the contractor to be eligible for
an award term that reflects a level of performance above acceptable and the number of award
terms the contractor may qualify for based on the rating score;

(4) ldentify the evaluation period(s) and the evaluation schedule to be conducted
at stated intervals during the contract period of performance or ordering period so that the
contractor will periodically be informed of the quality of its performance and the areas in which
improvement is expected (e.g., six months, nine months, twelve months, or at other specific
milestones), and when the decision points are for the determination that the contractor is eligible
for an award term; and

(5) Identify the contract's base period of performance or ordering period, any
option period(s), and total award-term periods(s). Award term periods shall not exceed one year.

(1)(2) The Government has the unilateral right not to grant or to cancel award term
periods and the associated Award Term Plans if—
(i) The contractor has failed to achieve the required performance
measures for the corresponding evaluation period;
(if) After earning an award term, the contractor fails to earn an award
term in any succeeding year of contract performance, the contracting officer may cancel any
award terms that the contractor has earned, but that have not begun;
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(iii) The contracting officer notifies the contractor that the Government no
longer has a need for the award term period before the time an award term period is to begin;

(iv) The contractor represented that it was a small business concern prior
to award of the contract, the contract was set-aside for small businesses, and the contractor
rerepresents in accordance with FAR clause 52.219-28 Post-Award Small Business Program
Rerepresentation, that it is no longer a small business; or

(v) The contracting officer notifies the contractor that funds are not
available for the award term.

(2) When an award term period is not granted or cancelled, any—

(i) Prior award term periods for which the contractor remains otherwise
eligible are unaffected.

(if) Subsequent award term periods are also cancelled.

(k) Cancellation of an award term period that has not yet commenced for any of the
reasons set forth in paragraph (j) of this section shall not be considered either a termination for
convenience or termination for default, and shall not entitle the contractor to any termination
settlement or any other compensation. If the award term is cancelled, a unilateral modification
will cite the clause as the authority.

1816.406 Contract clauses.
1816.406-70 NASA contract clauses.

(@) As authorized by FAR 16.406(e), the contracting officer shall insert the clause at
1852.216-76, Award Fee for Service Contracts, in solicitations and contracts when an award-fee
contract is contemplated and the contract deliverable is the performance of a service.

(b) As authorized by FAR 16.406(e), the contracting officer shall insert the clause at
1852.216-77, Award Fee for End Item Contracts, in solicitations and contracts when an award
fee contract is contemplated and the contract deliverables are hardware or other end items for
which total contractor performance cannot be measured until the end of the contract. When the
clause is used in a fixed-price award-fee contract, it shall be modified by deleting references to
base fee in paragraphs (a), and by deleting paragraph (c)(1), the last sentence of (c)(4), and the
first sentence of (c)(5).

(c) The contracting officer may insert a clause substantially as stated at 1852.216-83,
Fixed Price Incentive, in fixed-price-incentive solicitations and contracts utilizing firm or
successive targets. For items subject to incentive price revision, identify the target cost, target
profit, target price, and ceiling price for each item.

(d) The contracting officer shall insert the clause at 1852.216-84, Estimated Cost and
Incentive Fee, in cost-plus-incentive-fee solicitations and contracts.
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(e) The contracting officer may insert the clause at 1852.216-85, Estimated Cost and
Award Fee, in award-fee solicitations and contracts. When the contract includes performance
incentives, use Alternate 1. When the clause is used in a fixed-price award fee contract, it shall
be modified to delete references to base fee and to reflect the contract type.

(F) As provided at 1816.402-270, the contracting officer shall insert a clause substantially
as stated at 1852.216-88, Performance Incentive, when the primary deliverable(s) is (are)
hardware and total estimated cost and fee is greater than $25 million. A clause substantially as
stated at 1852.216-88 may be included in lower dollar value supply or service contracts at the
discretion of the contracting officer.

(9) Insert the clause at 1852.216-72, Award Term in solicitations and contracts for
services exceeding $20 million when award terms are contemplated.

Subpart 1816.5—Indefinite-Delivery Contracts
1816.504 Indefinite quantity contracts.

(@) Description.
(4)(i1) IDIQ service contract values and task order values shall be expressed only
in dollars.

(@)(4)(v) See 1815.7003.

(c) Multiple award preference—

(1)(i1)(D)(1) The authority to make the determination to award a task or delivery
order contract in an amount estimated to exceed $112 million (including all options) to a single
source, authorized at FAR 16.504(c)(1)(ii)(D)(1), is delegated to Senior Procurement Executive.
Requests for approval of this determination shall be submitted through the cognizant
Headquarters Office of Procurement, Procurement Strategic Operations Division analyst. The
request for approval shall document that the contracting officer, with input from the requiring
organization, considered establishing a defined core portion of the requirement in the single
award IDIQ contract by following the procedures listed in paragraph (2) of this section.

(2) To reduce transactional costs, minimize the number of task orders for similar
performance requirements, and reduce the administrative burden to the Government, NASA’s
policy is that single award IDIQ contracts, to the maximum extent possible, contain a core
requirement, in addition to the task order(s) that specify discrete requirements. When
considering inclusion of a core requirement—

(i) The requiring organization shall identify the known, defined, and
recurring requirements anticipated to be awarded under the single award IDIQ contract. If
available, the requiring organization shall review the predecessor contract information to identify
any recurring requirements. If the identified recurring requirements will be needed for the
duration of the contract, the contracting officer should include these requirements in the core
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portion of the single award IDIQ contract or justify, with input from the requiring organization,
why those requirements cannot be part of the core portion of the IDIQ contract.

(if) The contracting officer and the requiring organization shall analyze
the historical staffing levels, labor hours and variations in annual cost of predecessor contract(s).
If the staffing levels, labor hours and annual costs were relatively consistent over the previous
contract and the requirements are recurring, the contracting officer shall include the recurring
requirements in the core portion of the single award IDIQ contract or justify, with input from the
requiring organization, why those requirements cannot be part of the core portion of the IDIQ
contract.

[PN 18-01]
1816.505 Ordering.

(@) (2) Task and delivery orders shall be issued by the contracting officer. To reduce the
administrative burden and transactional costs of issuing numerous task orders, before issuing a
task order under a single award IDIQ contract, the contracting officer, in consultation with the
contracting officer’s representative and resources analyst, as necessary, shall consider—

(i) Including the requirements in the core portion of the contract;

(if) Adding the new requirement into an existing task or delivery order if
the requirement fits within the scope of an existing task or delivery order;

(iii) Avoiding the use of task orders solely to track funding or satisfy
financial reporting requirements; and

(iv) That all task and delivery orders shall have clear milestones and/or
deliverables.

(b)(5) The Agency and installation ombudsmen designated in accordance with
1815.7001 shall review complaints from contractors on task order contracts and delivery order
contracts.

[PN 18-01]
1816.505-70 Task ordering.

(@) The contracting officer shall, to the maximum extent possible, state task order
requirements in terms of functions and the related performance and quality standards such that
the standards may be objectively measured.

(b) To the maximum extent possible, contracting officers shall solicit contractor task
plans to use as the basis for finalizing task order requirements and enable evaluation and pricing
of the contractor's proposed work on a performance based approach as described in 1816.104-
70(a).
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(c) Task order contract type shall be individually determined, based on the nature of each
task order's requirements.
(1) Task orders may be grouped by contract type for administrative convenience
(e.g., all CPIF orders, all FFP orders, etc.) for contractor progress and cost reporting.
(2) Under multiple awards, solicitations for individual task plans shall request the
same pricing structure from all offerors.

(d) Any undefinitized task order issued under paragraph (f) of the clause at 1852.216-80,
Task Ordering Procedure, shall be treated and reported as an undefinitized contract action in
accordance with NFS 1843.70.

1816.505-71 Task and delivery order contract ordering period.

(@) 10 U.S.C. 2304a establishes limitations on the ordering period of a task or delivery
order contract awarded by NASA. The statute specifies that the ordering period may be for any
period up to five years. This period may be subsequently extended for one or more successive
periods pursuant to an option or contract modification. In no case may the ordering period
exceed a total of ten years unless approved by the Senior Procurement Executive.

(b) The deviation requirement at 1817.204(e)(5) applies to a task or delivery contract
with an ordering period of more than five years.

(c) Orders under GSA Federal Supply Schedule contracts must comply with the
limitations in paragraph (a) of this subsection if the orders provide for the issuance of subsequent
task or delivery orders.

(d) The limitations in paragraph (a) of this subsection do not apply to —

(1) Advisory and assistance service task order contracts (authorized by 10 U.S.C.
2304b). These contracts are limited by statute to 5 years, with the authority to extend an
additional 6 months (see FAR 16.505));

(2) Definite quantity contracts; and

(3) Multi-agency contracts awarded by agencies other than NASA, DoD, or the
Coast Guard.

1816.505-72 Task and delivery order contract performance periods.

(@) The period of performance of orders placed within the contract ordering period shall
comply with the bona fide need rule and principles of federal appropriations law.

[PN 18-01]
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1816.506 Solicitation provisions and contract clauses.

(1) When using FAR clause 52.216-32, Task-Order and Delivery-Order Ombudsman,
insert the website at: https://www.hg.nasa.gov/office/procurement/regs/Procurement-Ombuds-
Comp-Advocate-Listing.pdf, that provides installation and Agency Ombudsman, name, address,
telephone number, facsimile number, and email address. Use the clause with its Alternate |1 when
the contract will be available for use by multiple agencies (e.g., Governmentwide acquisition
contracts or multi-agency contracts). When placing orders under the multiple-award contract
available for use by multiple agencies, insert the website at:
https://www.hq.nasa.gov/office/procurement/regs/Procurement-Ombuds-Comp-Advocate-
Listing.pdf, that provides installation and Agency Ombudsman, name, address, telephone
number, facsimile number, and email address in paragraph (d)(2).

[PN 19-03, PN 20-03]
1816.506-70 NASA contract clause.

Insert the clause at 1852.216-80, Task Ordering Procedure, in solicitations and contracts when an
indefinite-delivery, task order contract is contemplated. The clause is applicable to both fixed-
price and cost-reimbursement type contracts. The contracting officer shall use the clause with
its-
(a) Alternate I, if the cost type, fixed-price with prospective price redetermination, or
fixed-price incentive contract does not include a NASA Form 533M reporting
requirements; or

(b) Alternate I, if a fixed price contract is contemplated.
[PN 18-07]
Subpart 1816.6—Time-and-Materials, Labor-Hour, and Letter Contracts
1816.603 Letter contracts.
1816.603-2 Application.

(@) Centers must ensure that NASA liabilities and commitments are minimized under
letter contracts. When a letter contract is justified and program requirements can be severed into
smaller, discreet efforts, the work authorized by the letter contract must be limited to the
minimum severable effort required to satisfy the urgent program requirements. The remaining

requirements may not be initially included in the letter contract and must be acquired through a
separate fully priced and definitized contract action.
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1816.603-370 Approvals.

(@)(1) The approval authority to issue a letter contract is—

(i) The Senior Procurement Executive when the estimated value of the
definitized contract is equal to or greater than the Master Buy Plan (MBP) submission threshold
of NFS 1807.7101,

(if) The procurement officer when the estimated value of the definitized
contract is below the MBP submission threshold; and

(iii) The Senior Procurement Executive for any modification of an
undefinitized letter contract approved by the procurement officer that increases the estimated
value of the definitized contract to an amount equal to or above the MBP submission threshold.
This approval must be obtained prior to issuing the modification.

(2) The procurement officer must sign all requests for approval by the Senior
Procurement Executive and submit them to Headquarters Office of Procurement, Procurement
Strategic Operations Division.

(b) All requests for authority to issue a letter contract must include the following:

(1) Contractor name and address.

(2) Place of performance.

(3) Contract number, including modification number, if applicable.

(4) Brief description of the work or services to be performed.

(5) Performance period or delivery schedule for both the letter contract and
definitized contract.

(6) Estimated value of the work authorized by the letter contract.

(7) Estimated value of the definitized contract.

(8) Contract type of the definitized contract.

(9) A statement that the definitized contract will contain all required clauses or
identification of approved specific clause deviations.

(10) Complete justification of the necessity for the letter contract, including the
advantages to the Government and a description of the efforts to avoid its issuance or to
minimize its scope.

(11) The definitization schedule described in FAR 16.603-2(c) expected to be
negotiated with the contractor.
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Subpart 1817.1—Multiyear Contracting
1817.105 Policy.
1817.105-1 Uses.

(b) The Senior Procurement Executive, is the approval authority for the use of the
multiyear contracting technique. Requests for approval shall be signed by the procurement officer
and shall include a description of the acquisition, identification of anticipated contract costs and
funding, and a determination, with supporting rationale, that each of the criteria in FAR 17.105-
1(b) is met by the proposed use of multiyear contracting.

Subpart 1817.2—Options
1817.203 Solicitations.

(9)(2) The procurement officer is authorized to approve option quantities greater than 50
percent.

1817.204 Contracts.

(e)(1) The 5-year period of performance limitation (basic plus option periods) applies to
all NASA contracts regardless of type and other procurement award instruments, except as stated
in (€)(2). This includes agreements (e.g. basic ordering agreements, blanket purchase
agreements), interagency acquisitions, and orders placed under agreements or awarded under a
Federal Supply Schedule or other indefinite delivery/indefinite quantity contracts awarded by
other agencies. See 1816.505-71 for limitations on the ordering period of task and delivery order
contracts.

(2) The 5-year period of performance limitation in paragraph (e)(1) does not
apply to the following circumstances:

(i) Acquisitions for the design, development, test, and evaluation

(DDT&E) of end-item systems development and/or hardware production. The period of
performance for DDT&E should be consistent with the time needed to complete system
development or for hardware production efforts to perform Phase A (concept studies, concept &
technology development phase), Phase B (preliminary design & detailed engineering/technology
completion phase), Phase C (final design, components/systems fabrication and testing phase),
Phase D (system assembly, integration, testing, and launch phase), Phase E (systems and mission
operations, sustaining engineering, maintenance support), and Phase F (close-
out/decommissioning efforts). It is NASA policy to procure Phase E and F efforts separately
from Phase A through D to allow for the maximum number of industry opportunities to compete
for awards so long as awards to different contractors will not pose critical integration risks to
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NASA. For those acquisitions where it is justified to procure Phases A through D or A through
F and the period of performance is expected to exceed 5 years, a deviation is not required if the
period of performance is approved as part of the original acquisition plan and the work included
in the scope of the contract.

(if) Phase-in periods of up to 90 days where required for the efficient
transition of contracting activities for a period that is concurrent with the predecessor contract in
accordance with the use of FAR Clause 52.237-3, Continuity of Services. Phase-in periods may
be in addition to the 5-year period of performance limitation.

(iii) Periods of up to 6 months beyond the 5-year period of performance
limitation when permitted by FAR Clause 52.217-8, Option to Extend Services, for unplanned,
unforeseen circumstances or events that are beyond the control of the contracting officer, such as
a protest, provided that the option is exercised consistent with the limits outlined in FAR 37.111
and 17.207(f).

(3) Deviations are not required for the aforementioned circumstances provided
the entire period of performance, to include options and phase-in periods for the acquisition are
justified and approved in the original written acquisition plan or procurement strategy meeting
(PSM), or NASA Broad Agency Announcement, to include, Announcement of Opportunities
(AOs), and NASA Research Announcements (NRAS), by the appropriate approving authority,
e.g., Senior Procurement Executive approval is required for PSMs held at Headquarters. For any
periods beyond those specifically permitted by (e)(2), an approved deviation addressing the
requirements in (e)(5) is required.

(4) The program/project office and the contracting officer shall review the
requirement at the mid-point of the performance period to ensure that the products or services
continue to fulfill NASA’s mission needs and that the procurement award instrument continues
to provide the best means of satisfying the requirement.

(5) Requests for deviations from the 5-year period of performance limitation
policy or for periods beyond those permitted by (e)(2) shall be submitted to the cognizant analyst
in the Headquarters Office of Procurement, Procurement Strategic Operations Division and
coordinated through the Procurement Management & Policy Division for approval by the Senior
Procurement Executive. The deviation request shall include justification for exceeding five
years or additional periods beyond those permitted by (e)(2). The deviation request and other
required documentation, e.g., JOFOC, synopsis, etc. shall identify the specific period of
extension to the period of performance. At a minimum, the justification shall discuss planned
future assessment of continued performance either prior to exercise of options or at the mid-point
of a basic contract with no options. Evidence shall also be included showing that the extended
years can be reasonably priced. The justification shall explain why longer than a 5-year period
of performance is the most prudent business course of action. The justification shall also address
how the longer period of performance will result in obtaining the best value for the Government
if the supply or service is readily available in the open market by considering the current market
and the uncertainties in future market conditions and by explaining why competition, which acts
as a primary guarantor of best value to the Government, is not appropriate for the acquisition.

[PN 19-08]
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1817.206 Evaluation.

(@) The contracting officer shall ensure all offers are evaluated, including the basic contract
and any option quantities or periods included in the solicitation, as well as any period permitted by
FAR 52.217-8, Option to Extend Services, and any other additional options for quantities or
services clauses included in the solicitation (See FAR 17.208) except as provided in paragraph (b)
of this section.

(b)(i) The procurement officer is the approval authority for determinations by the
contracting officer not to evaluate offers for any option quantities or periods.
(if) Unless a determination has been approved under 1817.206(b)(i), the selection
statement for each acquisition involving an option shall address the source selection authority's
consideration of the option as part of the initial competition.

1817.207 Exercise of options.

(c)(2) In addition to determining the option fulfills an existing need, the contracting
officer shall determine that there is no change in the scope of the option requirements.

(f) Options under cost type contracts shall contain an estimated cost for the option
period(s).

(H)(2) Use of the provision (or formula) for determining the price of a fixed price
option requires advance approval by the Senior Procurement Executive, submitted through the
cognizant analyst in the Headquarters Office of Procurement, Procurement Strategic Operations
Division.

(H(3)(ii) Use of a formula to determine the fee of an option in a cost-type contract
requires advance approval of the Senior Procurement Executive, submitted through the cognizant
analyst in the Headquarters Office of Procurement, Procurement Strategic Operations Division.
The formula shall preclude the contractor from increasing costs for the purpose of earning
additional fee.

1817.207-70 Analysis to support exercise of options.
See PIC 18-01F for further guidance.

(a) The contracting officer’s determination that exercise of the option is the most
advantageous method of fulfilling the requirement shall be based on input and information from
the requiring organization. The contracting officer and the requiring organization shall ensure
that analysis sufficient to support the determination that option exercise is the most advantageous
method is completed in advance of providing the notice to the contractor required by FAR
17.207(a). Sufficient time shall remain in the performance period to allow the acquisition team
to pursue appropriate alternative approaches with minimal impact to the program or project in
terms of technical, cost, or schedule risk should the analysis conclude that the best programmatic
path is not exercising the option.
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(b) The analysis required to support the option exercise determination must include
consideration of other factors in addition to price. In addition to the other factors contained in
FAR 17.207(e), the determination to exercise the option should include, but is not limited to,
consideration of—

(1) The contractor’s performance in satisfying contract requirements, for
example, receiving satisfactory performance ratings (see subpart 1842.15) and the contractor’s
level of success in implementing and maintaining small business programs (including mentoring
arrangements), which were evaluated as part of the source selection process and incorporated
into the awarded contract; and

(2) The results of market research activities to identify any technical, engineering
or scientific advances that offer programmatic benefits or performance improvements beyond those
that are contractually available under the option to be exercised.

1817.208 Solicitation provisions and contract clauses.

(c)(3) The contracting officer shall insert a provision substantially the same as FAR
52.217-5 in cost reimbursement contracts when the other conditions of FAR 17.208(c) are met.

Subpart 1817.4—L eader Company Contracting

1817.401 General.
It is NASA policy not to use the leader company contracting technique.

Subpart 1817.5—Interagency Acquisitions
[PN 19-10]
1817.502 Procedures.
1817.502-1 General.

(@) Written agreement on responsibility for management and administration.

(1) Assisted acquisitions. When NASA is the requesting agency of an assisted
acquisition, the written interagency agreement outlining each agency’s roles and responsibilities
for the management and administration of the contract or order shall be approved one level above
the contracting officer. Whether NASA is the requesting or servicing agency a signed copy of the
agreement shall be provided to the procurement officer and a copy retained in the contract file.

(b) The business-case analysis required by FAR 17.502-1(c) shall be prepared by the
center procurement officer and approved by the Senior Procurement Executive submitted through
the cognizant analyst in the Headquarters Office of Procurement, Procurement Strategic
Operations Division before submission to the OMB/Office of Federal Procurement Policy.
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[PN 19-04]
1817.502-2 The Economy Act.

(@) The Economy Act authorizes NASA to enter into agreements to obtain supplies or
services from another agency. The NFS applies when one agency uses another agency’s contract
to obtain supplies or services. If the interagency business transaction does not result in a contract
or order, then the NFS does not apply.

(b) The Solutions for Enterprise-Wide Procurement (SEWP) is a government-wide
acquisition contract (GWAC) for information technology for government-wide use that is managed
by NASA as NASA has been designated an executive agent by OMB pursuant to the Clinger-
Cohen Act, 40 U.S.C. 11302(e).

(c) Requirements for determination and findings.

(1)(ii) To satisfy the D&F requirement identified in FAR 17.502-2(c)(1)(ii), current
market prices, recent acquisition prices, or prices obtained by informational submissions as
provided in FAR 15.201 may be used to ascertain whether the acquisition can be accomplished as
economically by contracting directly from commercial sources.

(iv) In addition to the requirements in FAR 17.502-2(c)(1), the D&F must
identify the period of performance and explain whether the acquisition is a non-competitive
follow-on for the same services from the same servicing agency.

(2) All D&Fs for a servicing agency not covered by the FAR shall be approved by
the Senior Procurement Executive submitted to the cognizant analyst in the Office of Procurement,
Procurement Operations Division.

(3) When NASA is the servicing agency, a copy of the executed Economy Act
determination and findings required by FAR 17.502-2 shall be obtained from the requesting
agency and retained in the contract file.

(e) Individual orders or successive non-competitive interagency orders for the same
requirement with the same servicing agency shall not exceed five years. Requests for deviation
from the five-year limitation of this section shall require the approval of the Center Director if the
estimated value of the order is $5 million or less, or the Senior Procurement Executive, if the
estimated value of the order exceeds $5 million. Requests for deviation shall address—

(1) Why more than five years is required;

(2) Why the work must be performed by the same servicing agency; and

(3) How long beyond the current order the requirement is expected to continue.

(f) A D&F is required for each individual contract action (see FAR 1.702) and any
increase permitted by options (see FAR 17.2).
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[PN 19-04]
1817.503 Ordering procedures.

(b) The NASA-Interagency Purchase Request (NIPR) (NF-523) or other interagency
acquisition form mutually agreed to by the agencies (e.g. SF-1449, OF-347, etc.) shall be used by
all NASA contracting officers for placing an order for supplies or services from another agency. If
an alternate form is used, it must provide information consistent with FAR 17.503, NFS 1817.503-
70, and NIPR/NF-523 to include the purchase request number. Individual NF-523’s shall be
prepared in accordance with the instructions contained in the NF-523 and shall be numbered in
accordance with subpart NFS 1804.71.

(d)(1) When NASA is the servicing agency awarding a contract, the requesting agency
shall provide the appropriate information to the NASA contracting officer to execute the
justification and approval or determination and findings. A copy of the justification or
determination shall be retained in the contract file.

(d)(3) When NASA is the servicing agency and is required to award a contract on behalf of
another agency (requesting agency), in addition to the requirements identified in FAR 17.503(d)(3)
the NASA contracting officer shall ensure compliance with the requesting agency’s regulations,
the requesting agency’s funding and appropriation limitations, unique agency terms and conditions,
the requesting agency’s unique statutes, directives, and reporting requirements.

1817.503-70 Order requirements and provisions.
In addition to the requirements identified in FAR 17.503 the following information shall be
included in the order, as appropriate:

(@)(1) Provision for acceptance. Include a provision for acceptance, such as, the servicing
agency shall provide acceptance of this order no later than 30 days after receipt of the order. The
acceptance shall be sent to: Insert NASA installation, office code, and address. The acceptance
shall cite the order number and have a typed name, title, and signature of the accepting official,
including address, phone number, email address, and facsimile number.

(2) If the servicing agency is a Military Department, the Military Department
concerned will, within 30 days after receipt of a NASA-Interagency Purchase Request (NIPR),
forward to the initiator of the request an Acceptance of MIPR, DD Form 448-2. Each DD Form
448-2 will show the action being taken to fill the requirement and the name and complete address
of the DOD contracting activity.

(3) If the servicing agency is a Civilian Agency, acceptance should occur within 30
days after receipt of the NIPR and may be accomplished by some other form or method of
establishing acceptance other than the DD Form 448-2, Acceptance of MIPR.

(b) Provision for Payments. Provide instructions for submitting invoices/billings and
payment terms related to payments to be made by the requesting agency. Provide instructions on
the level of detail necessary to make payment of the NIPR, to include how often payments will be
made, and any other pertinent information. Payment provisions should identify the address of the
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requesting agency for the servicing agency to submit invoices to, to include, providing detailed
instructions for transmitting the funds, and whether the servicing agency shall submit invoices via
the online Intra-Governmental Payment and Collection (IPAC) System or SF1080/SF1081 or
equivalent form to be utilized. Information about IPAC is available at
http://fms.treas.gov/goals/ipac/index.html. Except when agreements provide that reimbursement is
not required, payments to the Civilian Agencies or Military Departments shall be made by the
NASA office designated in Block 9 of the NASA-Interagency Purchase Request upon receipt of
Standard Form 1080.

(c) Provisions for contract administration, audit, oversight, and reporting requirements.
Provide contract administration requirements and responsibilities appropriate for the type of
contract and scope of work for the particular acquisition.

(d) FAR and NFS clauses. The order shall include appropriate FAR and NFS clauses for:
the accountability and reporting of property; relating to intellectual property, including data rights,
patent rights, and reportable new technology property; security; occupational health and safety;
environmental requirements; and other clauses appropriate for the particular acquisition, as
applicable.

(e) Technical representative and contact information. The order shall identify the
technical representative as well as describe the individual’s roles, responsibilities, and limitations.

(f) Description of the effort. The order shall include a complete description of the supplies
or services to be delivered, the scope of work, including deliverable requirements with delivery
dates, and a reference to any proposal received from the servicing agency.

(9) Authority of the order. The order shall cite the authority for each agency to enter into
the interagency acquisition. When NASA is the requesting agency, the Economy Act (31 U.S.C
1535) shall be cited when, in accordance with FAR 17.502-2(b), more specific statutory authority
does not exist.

(h) Amount of the order. Identify funding (incremental or fully-funded) amount(s) and
accounting and appropriation data (e.g., purchase request number, funds citation.).

(i) NIPR number: To the extent feasible, all documents (including acceptances, contracts
or orders, correspondence, shipping documents, work or project orders, and Standard Form 1080
(Voucher for Transfer between Appropriations and/or Funds) billings) should reference the NIPR
number and the item number.

() Changes in estimated total prices. When another agency determines that the estimated
total price (Block 7, NASA Form 523) of the items to be acquired for NASA is not sufficient to
cover the required reimbursement or is in excess of the amount required, a request for an
amendment or modification will be forwarded to the NASA originating office. The request will
indicate a specific dollar amount, rather than a percentage, and will include justification for any

2015 EDITION (Thru PN 20-03) 1817-8


https://nef.nasa.gov/search?query=523&center=1

NASA Federal Acquisition Regulation Supplement

Part 1817—Special Contracting Methods

upward adjustment requested. Upon approval of the request, the Cognizant NASA contracting
office shall forward to the Civilian or DOD contracting activity an amendment or modification to
the NASA-Interagency Purchase Request.

[PN 19-03]

1817.504 Agency reporting requirements.

Upon request, center procurement officers shall submit information on interagency acquisitions to
be included in the Agency’s annual report to OMB to the Office of Procurement, Procurement
Management & Policy Division.

Subpart 1817.70—Phased Acquisition
1817.7000 Definitions.

(a) Down-selection. In a phased acquisition, the process of selecting contractors for later
phases from among the preceding phase contractors.

(b) Phased Acquisition. An incremental acquisition implementation comprised of several
distinct phases where the realization of program/project objectives requires a planned, sequential
acquisition of each phase. The phases may be acquired separately, in combination, or through a
down-selection strategy.

(c) Progressive Competition. A type of down-selection strategy for a phased acquisition.
In this method, a single solicitation is issued for all phases of the program. The initial phase
contracts are awarded, and the contractors for subsequent phases are expected to be chosen through
a down-selection from among the preceding phase contractors. In each phase, progressively fewer
contracts are awarded until a single contractor is chosen for the final phase. Normally, all down-
selections are accomplished without issuance of a new, formal solicitation.

1817.7001 Down-selections in phased acquisitions.
1817.7001-1 Pre-solicitation planning.

(@) The rationale for the use of the down-selection technique shall be thoroughly justified
in the acquisition planning requirement. Because the initial phase solicitation will also lead to
subsequent phase award(s), the decision to use a down-selection strategy must be made prior to
release of the initial solicitation. Accordingly, all phases must be addressed in the initial
acquisition strategy planning and documented in the acquisition plan or PSM minutes.

(b) If there is no direct link between successful performance in the preceding phase and
successful performance in a subsequent phase, down-selection is inappropriate. In this case, the
phases should be contracted for separately without a down-selection.

2015 EDITION (Thru PN 20-03) 1817-9



NASA Federal Acquisition Regulation Supplement

Part 1817—Special Contracting Methods

(c) With one exception, both the initial and subsequent phase(s) of an acquisition down-
selection process are considered to be full and open competition if the procedures in 1817.7001-4
and 1817.7001-5 (if using the progressive competition technique) are followed. If only one
contractor successfully completed a given phase and no other offers are solicited for the subsequent
phase, award of the subsequent phase may be made only if justified by one of the exceptions in
FAR 6.302 or one of the exclusions in FAR 6.2, and only after compliance with the synopsis
requirements of FAR 5.202 and 5.205 and 1804.570-1.

1817.7001-2 Evaluation factors.

A separate set of evaluation factors must be developed for each phase in a down-selection
competition. Since these competitive down-selection strategies anticipate that a preceding phase
contractor will be the subsequent phase contractor, the evaluation factors for initial phase award
must specifically include evaluation of the offerors’ abilities to perform all phases.

1817.7001-3 Down-selection milestones.

(@) When sufficient programmatic and technical information is available to all potential
offerors, proposal evaluation and source selection activities need not be delayed until completion
of a given phase. These activities should commence as early as practicable. The initial phase
contracts should be structured to allow for down-selection at a discrete performance milestone
(e.g., a significant design review or contract completion) of a design maturity sufficient to allow
for an informed selection decision. This will avoid time gaps between phases and eliminate
unnecessary duplication of effort.

(b) The appropriate contract structure must reflect program technical objectives as well as
schedule considerations. For example, if a two-phased acquisition strategy calls for formal
completion of initial phase effort at Preliminary Design Review (PDR), but it is not financially
practical or technically necessary for subsequent phase award and performance to carry all initial
phase contractors through PDR, the initial phase contracts should be structured with a basic period
of performance through a significant, discrete milestone before PDR with a priced option for effort
from that milestone to PDR. The down-selection would occur at the earlier milestone, the PDR
option exercised only for the down-selection winner, and the subsequent phase performance begun
at the completion of the PDR option.

1817.7001-4 Synopsis.

(@) Each phase of a phased acquisition not performed in-house must be synopsized in
accordance with FAR 5.201 and must include all the information required by FAR 5.207 Time
gaps between phases should be minimized by early synopsis of subsequent phase competition.
The synopsis for the initial competitive phase should also state the following:

(1) The Government plans to conduct a phased acquisition involving a competitive
down-selection process. (Include a description of the process and the phases involved).

(2) Competitions for identified subsequent phases will build on the results of
previous phases.
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(3) The award criteria for subsequent phases will include demonstrated completion
of specified previous phase requirements.

(4) The Government expects that only the initial phase contractors will be capable
of successfully competing for the subsequent phase(s). Proposals for the subsequent phase(s) will
be requested from these contractors.

(5) The Government intends to issue (or not issue) a new, formal solicitation(s) for
subsequent phase(s). If new solicitations are not planned, the acquisition must be identified as a
"progressive competition™ (see 1817.7001-5), and the mechanism for providing pertinent
subsequent phase proposal information (e.g., statements of work, specifications, proposal
preparation instructions, and evaluation factors for award) must be described.

(6) Each subsequent phase of the acquisition will be synopsized in accordance with
FAR 5.201 and 5.203.

(7) Notwithstanding the expectation that only the initial phase contractors will be
capable of successfully competing for the subsequent phase(s), proposals from all responsible
sources submitted by the specified due date will be considered. In order to contend for subsequent
phase awards, however, such prospective offerors must demonstrate a design maturity equivalent
to that of the prior phase contractors. Failure to fully and completely demonstrate the appropriate
level of design maturity may render the proposal unacceptable with no further consideration for
contract award.

(b) In addition to the information in paragraph (a) of this section, the synopsis for the
subsequent phase(s) must identify the current phase contractors.

1817.7001-5 Progressive competition.

(@) To streamline the acquisition process, the preferred approach for NASA phased
acquisitions is the "progressive competition” down-selection technique in which new, formal
solicitations are not issued for phases subsequent to the initial phase. Subsequent phase proposals
are requested by less formal means, normally by a letter accompanied by the appropriate proposal
preparation and evaluation information.

(b) When using the progressive competition technique, if a prospective offeror other than
one of the preceding phase contractors responds to the synopsis for a subsequent phase and
indicates an intention to submit a proposal, the contracting officer shall provide to that offeror all
the material furnished to the preceding phase contractors necessary to submit a proposal. This
information includes the preceding phase solicitation, contracts, and system performance and
design requirements, as well as all proposal preparation instructions and evaluation factors. In
addition, the prospective offeror must be advised of all requirements necessary for demonstration
of a design maturity equivalent to that of the preceding phase contractors.

(c) A key feature of the progressive competition technique is that a formal solicitation is
normally not required. However, when the Government requirements or evaluation procedures
change so significantly after release of the initial phase solicitation that a substantial portion of the
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information provided in the initial phase synopsis, solicitation, or contracts is no longer valid, a
new solicitation shall be issued for the next phase.

(d) Subsequent phase proposals should be requested by a letter including the following:

(1) A specified due date for the proposals along with a statement that the late
proposal information in paragraph (c)(3) of FAR 52.215-1 Instructions to Offerors—Competitive
Acquisition, applies to the due date.

(2) Complete instructions for proposal preparation, including page limitations, if
any.

(3) Final evaluation factors.

(4) Any statement of work, specifications, or other contract requirements that have
changed since the initial solicitation.

(5) All required clause changes applicable to new work effective since the
preceding phase award.

(6) Any representations or certifications, if required.

(7) Any other required contract updates (e.g., small and small disadvantaged
business goals).

(e) Certain factors may clearly dictate that the progressive competition technique should
not be used. For example, if it is likely that NASA may introduce a design concept independent of
those explored by the preceding phase contractors, it is also likely that a new, formal solicitation is
necessary for the subsequent phase and all potential offerors should be solicited. In this
circumstance, progressive competition is inappropriate.

1817.7002 Contract clauses.

(@ The contracting officer shall insert the clause at 1852.217-71, Phased Acquisition
Using Down-Selection Procedures, in solicitations and contracts for phased acquisitions using
down-selection procedures other than the progressive competition technique. The clause may be
modified as appropriate if the acquisition has more than two phases. The clause shall be included
in the solicitation for each phase and in all contracts except that for the final phase.

(b) The contracting officer shall insert the clause at 1852.217-72, Phased Acquisition
Using Progressive Competition Down-Selection Procedures, in solicitations and contracts for
phased acquisitions using the progressive competition technique. The clause may be modified as
appropriate if the acquisition has more than two phases. The clause shall be included in the initial
phase solicitation and all contracts except that for the final phase.
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PART 1818
Emergency Acquisitions

1818.000-70 Pre-Emergency Planning.

(@) Contracting officers shall include in Performance Work Statements or Statements of
Work in contracts for major, on-site support activities, such as general facilities support/base
operations; property management; security/guard/law enforcement services; information
technology services to include information technology infrastructure maintenance and service,
language substantially the same as follows:

Emergency Preparedness and Response

The Contractor’s obligation may include resolution of unusual or emergency situations. The
Contractor may be required to assist NASA, within the general scope of work, in preparation for,
or in response to emergencies. Obligations under this requirement shall only arise when one or
more of the criteria at FAR 18.001, enabling NASA to utilize “Emergency Acquisition
Flexibilities,” are met. If the emergency preparedness and response requirements result in changes
to the contract, all contract adjustments will be processed in accordance with the changes clause of
this contract.

(b) Contracting officers should list contracts that contain the language referenced in
1818.000-70(a) in the Center Continuity of Operations Plans.
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See PCD 19-02 for further guidance related to FAR 19.

1819.001 Definitions.

“High-Tech” as used in this part means research and/or development efforts that are within or
advance the state-of-the-art in a technology discipline and are performed primarily by professional
engineers, scientists, and highly skilled and trained technicians or specialists.

Subpart 1819.2—Policies
1819.201 General policy.

(@)(i) NASA is committed to providing to small, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone, small disadvantaged, and women-owned
small business concerns, maximum practicable opportunities to participate in Agency
acquisitions at the prime contract level. The participation of NASA prime contractors in
providing subcontracting opportunities to such entities is also an essential part of the Agency's
commitment. The participation of these entities is emphasized in high-technology areas where
they have had low involvement level.

(i) NASA biennially negotiates Agency small business prime and subcontracting
goals with the Small Business Administration pursuant to section 15(g) of the Small Business
Act (15 U.S.C. 644). In addition, NASA has an annual goal of five percent for prime and
subcontract awards to SDBs and WOSBSs; and a three percent goal for HUBZone and service-
disabled veteran owned small business concerns.

(d) The Associate Administrator (AA) for the Office of Small Business Programs (OSBP)
is the Agency official responsible for carrying out the duties in FAR 19.201(d).

(e)(i) The Center Director along with the AA for the Office of Small Business Programs
shall designate a qualified individual in their contracting office as a small business specialist to
provide a central point of contact to which small business concerns may direct inquiries concerning
small business matters and participation in NASA acquisitions. The small business specialist shall
also perform other functions specifically set forth in 1819.201(e)(ii) or that the procurement officer
may prescribe, with the concurrence of the AA for the Office of Small Business Programs, for
implementing the Small Business Program. When the Center Director considers that the volume
of acquisitions or the functions relating to acquisitions at the center do not warrant a full-time small
business specialist, these duties may be assigned to procurement personnel on a part-time basis.
However, whether full-time or part-time, that assigned individual, when performing the duties of
a small business specialist, shall report directly to the Procurement Officer.

(it) Small business specialists appointed under paragraph (e)(i) of this section shall
perform the following duties, as the procurement officer determines appropriate to the installation:
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(A) Maintain a program designed to locate capable small business sources,
for current and future acquisitions.

(B) Coordinate inquiries and requests for advice from small business
concerns on acquisition matters.

(C) Before issuance of solicitations or contract modifications for additional
supplies or services, determine that small business concerns will receive adequate consideration,
including making recommendations to the contracting officer for initiation of set-asides (see FAR
19.5, 19.8, 19.13, 19.14 and 19.15) and for taking action in accordance with FAR 19.506(b),
1819.202, and 1819.502-70. Participate and provide input early in the acquisition planning phase
of proposed acquisitions, including procurement strategy meetings.

(D) If small business concerns cannot be given an opportunity to compete
because adequate specifications or drawings are not available, work with appropriate technical and
contracting personnel to ensure that necessary specifications or drawings for current or future
acquisitions will be available.

(E) Review acquisitions for possible breakout of items suitable for
acquisition from small business concerns.

(F) Advise small business concerns regarding financial assistance available
under laws and regulations, assist such concerns in applying for such assistance, and ensure that
small business concerns' requests for financial assistance are not treated as a handicap in securing
the award of contracts.

(G) Participate in responsibility determinations (see FAR 9.103) when
small business concerns are involved.

(H) Participate in the evaluation of prime contractors' small business
subcontracting programs, on both a pre-award and post-award basis (see FAR 19.705-4).

() Review and make appropriate recommendations to the contracting
officer on any proposal to furnish Government-owned facilities to a contractor if such action may
hurt the Small Business Program.

(J) Ensure that participation of small business concerns is accurately
reported.

(K) Act as liaison between contracting officers and SBA area offices and
representatives in connection with set-asides, certificates of competency, and any other matters in
which the Small Business Program may be involved.

(L) In cooperation with contracting officers and technical personnel, to
include the small business technical advisor and the small business technical coordinators, seek and
develop information on the technical competence of small business concerns for research and
development and other high tech contracts. Regularly bring to the attention of contracting officers
and technical personnel descriptive data, brochures, and other information regarding small business
concerns that are apparently competent to perform research and development work in fields in
which NASA is interested.

(M) When a small business concern's offer has been rejected for
nonresponsiveness or nonresponsibility, assist that concern, upon its request, in understanding such
requirements for future awards.

(N) Advise center personnel, as necessary, on new Governmentwide and
Agency-approved small business programs and initiatives.
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(O) Review bundling documents for adequacy and mitigate impact to small
business concerns as a result of bundling.
(P) Assist small business concerns with payment issues.

1819.202 Specific policies.

(a) Requirements. The contracting officer shall complete a NASA Form (NF) 1787,

Small Business Coordination, for the following:

(1) All acquisitions over the simplified acquisition threshold.

(2) All acquisitions above the micro-purchase level and below the simplified
acquisition threshold that are not set-aside for small business.

(3) All modifications adding new work that is outside the authority of the
“Changes” clause in the existing contract.

(4) All task and delivery orders above the micro-purchase level against multiple
award contracts, GWACs, and FSS that are not set-aside for small business.

(5) All orders above the micro-purchase level against Basic Ordering Agreements
and Blanket Purchase Agreements that are not set-aside for small business.

(6) All acquisitions where contract bundling or consolidation is contemplated
(see FAR 2.101).

(b) Exceptions. A NF 1787 is not required for the following:

(1) Modifications that do not increase the scope of the contract, including the
exercising of a contract option which is within the scope of the existing contract, provided the
NF 1787 covering the basic contract was concurred by the Center Small Business Specialist and
the SBA PCR.

(2) Repeat acquisitions, above the micro-purchase level, for the same supplies or
services ordered previously, and the supplies or services are only available from a source that is
other than a small business. The Center Small Business Specialist and the SBA PCR must have
concurred previously via a Master NF 1787 that the requirement qualifies for this exception.

(3) Orders issued under a single-award, indefinite-delivery contract.

(4) Solicitations and contracts under the SBIR/STTR program.

(5) Acquisitions from mandatory sources set forth in FAR 8.002(a).

(6) Broad Agency Announcements.

(c) Repeat buys. A Master NF 1787 can be used for repeat acquisitions, above the
micro-purchase level, for the same supplies or services that are only available from a source that
is other than a small business. The contracting officer can propose a Master NF 1787 and
document its use in the form’s “Remarks” section (Block 11). The Master NF 1787 shall be
concurred by the Center Small Business Specialist and the SBA PCR, and a copy of the Master
NF 1787 shall be retained in the contract file for each acquisition.

(d) Procedures.
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(1) The NFE 1787 shall be submitted to the Center Small Business Specialist
(SBS) and SBA Procurement Center Representative (PCR) for concurrence before synopsis in
FedBizOpps.

(2) For those requirements exempted from synopsis, the NF 1787 shall be
submitted to the Center SBS and SBA PCR for concurrence prior to the release of the solicitation
or offering of the requirement to the SBA under the 8(a) program.

(3) Contracting officers shall coordinate acquisition strategies or plans
contemplating consolidation or bundling with the Center SBS and SBA PCR at least 30 working
days before issuing a solicitation. The Center SBS shall notify the Headquarters Office of Small
Business Programs (OSBP) when acquisition strategies involve contract consolidation or
bundling that is determined to be unnecessary or unjustified. See FAR 2.101 and FAR 7.107 for
the definitions of consolidated and bundled contracts.

(4) The contracting officer shall make every reasonable attempt to coordinate and
collaborate with the SBA PCR in small business determinations. However, the small business
determination may be made unilaterally by the contracting officer, in consultation with the
Center SBS, when—

(i) The SBA PCR is unavailable;
(i) The SBA PCR declines consideration of the action; or
(iii) The acquisition is covered under an existing Center/SBA
memorandum of agreement; or
(iv) The SBA PCR does not request an extension or respond within—
A. Two (2) working days after receipt, but no longer than five (5)
working days under unusual circumstances; or
B. Fifteen (15) working days for acquisitions involving

consolidation or bundling.

(5) If the Center SBS or SBA PCR does not concur with the contracting officer’s
recommendation, the contracting officer shall comply with the procedures for resolution set forth
at FAR 19.505 and NFS 1819.502-70.

1819.202-70 Historically Black Colleges and Universities and Minority Institutions.
See guidance at 1826.302 regarding prime and subcontracting objectives for Historically Black
Colleges and Universities (HBCU) and Minority Institutions (Ml).
See PCD 18-01 for further guidance related to FAR 19.203.

Subpart 1819.3—Determination of Small Business Status for Small Business Programs
1819.302 Protesting a small business representation or representation.

(h) When the contracting officer determines in writing that an award must be made to

protect the public interest, the contracting officer shall notify the Headquarters Office of

Procurement, Program Operations Division, Headquarters Office of Small Business Programs, and
the SBA.
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Subpart 1819.5—Set-Asides for Small Business

See PCD 19-02 for further guidance related to FAR 19.5.
See PCD 18-01 for further guidance related to FAR Subpart 19.5.

1819.502 Setting aside acquisitions.
1819.502-70 Set-aside appeals.

(@) If the center small business specialist or PCR does not concur with the contracting
officer’s decision, it shall be referred to the procurement officer for resolution.

(b) If the procurement officer approves the contracting officer’s decision and the SBA
appeals under FAR 19.505(c), the procurement officer shall forward the required written
justification, including a history of discussions between the center and the SBA and rationale for
the decision, to the Headquarters Office of Procurement, Procurement Strategic Operations
Division and a copy of the entire package to the Headquarters Office of Small Business Programs.

(c) The contracting officer shall prepare, sign, and retain in the contract file a
memorandum of nonconcurrence if a recommended set-aside action is not implemented.

1819.502-3 Partial set-asides.

1819.502-370 NASA reporting requirements.
The contracting officer shall separately report, in accordance with 1804.6, awards of the non-set-
aside portions of small business set-aside acquisitions.

1819.505 Rejecting Small Business Administration recommendations.
See 1819.502-70.

Subpart 1819.6--Certificates of Competency and Determinations of Responsibility
1819.602 Procedures.
1819.602-1 Referral.

(@ On proposed awards exceeding the simplified acquisition threshold, the contracting
officer should consider requesting a preaward survey (see FAR 9.106) before determining that a
responsive small business firm is not responsible. The scope of the preaward survey request
should be limited to those elements of responsibility that are questioned.
(2) The contracting officer shall forward a copy of the referral to SBA through the
procurement officer to the Headquarters Office of Small Business Programs.
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1819.602-3 Resolving differences between the agency and the Small Business
Administration.

1819.602-370 NASA procedures.

(@) When agreement cannot be reached between the contracting officer and the SBA Area
Office, the contracting officer shall forward to the Headquarters Office of Procurement,
Procurement Strategic Operations Division, on an expedited basis, a complete case file with a
request that the case be considered for appeal to SBA Headquarters. The contracting officer shall
include the data already furnished to SBA, SBA's rationale for proposing to issue a COC, and the
contracting officer's comments. The contracting officer shall suspend acquisition action until
informed by Headquarters Office of Procurement, Procurement Strategic Operations Division of
the final decision in the case.

(b) If the referral to SBA should be withdrawn and a contract awarded without benefit of
a COC, the Headquarters Office of Procurement, Procurement Strategic Operations Division shall
inform the contracting officer.

(c) If the Office of Procurement agrees with the contracting officer's recommended appeal
action, the Senior Procurement Executive shall forward the appeal through the Office of Small
Business Programs to SBA Headquarters.

Subpart 1819.7—The Small Business Subcontracting Program
1819.704 Subcontracting plan requirements.

(@)(10)(iii)(A) The Individual Subcontracting Report shall include goals as a percent of
total contract value as well as a percent of total subcontract dollars.

(b)(1) Master subcontracting plans — Pursuant to FAR 19.704(b), offerors and contractors
may submit or establish, a master subcontracting plan on a plant or division-wide basis. The
master subcontracting plan, which is effective for three years, may be approved by a contracting
officer at another Federal agency within the past three years, or it may be an original master
subcontracting plan first submitted to NASA for approval. In either case, contracting officers may
consider incorporating a master subcontracting plan into an individual subcontracting plan for a
specific NASA contract once the subcontracting goals for that contract are established.

(2) Contracting officers are not required to consider or accept a master
subcontracting plan approved by a contracting officer at another Federal agency when—

(i) The master plan is not deemed to be compliant with FAR 52.219-9;
(i) There is no evidence of a contracting officer’s approval of the master
plan;
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(ii1) The date of contracting officer approval of the master plan exceeds
three years;

(iv) The master plan is not accompanied by goals for the specific
requirement; or

(v) The master plan does not address deviations deemed necessary by the
contracting officer to satisfy the requirements of a specific contract.

(3) For purposes of approving subcontracting plans, contracting officers should
fully evaluate an offeror’s master subcontracting plan previously approved by a contracting officer
at another Federal agency. The cognizant NASA contracting officer is responsible for reviewing
and approving a master subcontracting plan first submitted to NASA. When a contractor submits
more than one initial master subcontracting plan to NASA in the same timeframe, the center
contracting officer administering the contract having the greatest contract value is responsible for
reviewing and approving the contractor’s master subcontracting plan for the agency.

(4) The master subcontracting plan may be used by all centers after a NASA
contracting officer approves it. A copy of all center approved master subcontracting plans shall be
forwarded by email to the cognizant program manager in the Headquarters Office of Small
Business Programs for awareness.

[PN 18-03]
1819.705-2 Determining the need for a subcontracting plan.

(d) Solicitations for competitive negotiated acquisitions shall require proposed
subcontracting plans with initial proposals (see 1819.708(b)(1)). For sole source negotiated
acquisitions, the contractor shall be required to submit a proposed subcontracting plan with the
proposal.

1819.705-4 Reviewing the subcontracting plan.
For unrestricted solicitations:

(@) NASA Policy Directive (NPD) 5000.2, Small Business Subcontracting Goals,
establishes steps that shall be performed to ensure that the maximum practicable subcontracting
opportunities.

(b) The recommended SDB goals in solicitations shall be expressed as a percentage of
total contract value and shall not exceed 5%.

(c) When opportunities for subcontracting are so limited for a particular small business
subcategory such that the contracting officer is unable to suggest a subcontract goal, the
contracting officer can forego establishing a recommended subcontracting goal for that
subcategory in the solicitation.
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1819.705-470 Acquisition-specific subcontracting goals.

Section 1819.201 addresses agencywide goals at the combined prime and subcontract levels.
Appropriate subcontracting goals for an individual acquisition, however, are to be independently
determined on the basis of the specific circumstances of the acquisition, consistent with FAR
19.705-4, and not on the basis of an agencywide or center goal. Acquisition-specific
subcontracting goals should reflect maximum practicable opportunities for all categories of small
business concerns to participate in NASA programs, consistent with efficient performance.
Subcontracting plans shall express goals as a percentage of both (1) total contract value and (2)
total subcontract dollar. Contracting officers shall use the methods outlined in NPD 5000.2 to
establish reasonable subcontracting goals for small, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone, women-owned small business concerns, and
Historically Black Colleges & Universities and Minority Institutions.

1819.705-6 Postaward responsibilities of the contracting officer.

(h) Acknowledging receipt of the SSR in eSRS will be accomplished by the
Headquarters Office of Small Business Programs.

1819.708 Contract clauses.

(b)(1) The contracting officer shall use the clause at FAR 52.219-9 with its Alternate Il
when contracting by negotiation.

1819.708-70 NASA solicitation provision and contract clause.

(@) The contracting officer shall insert the provision at 1852.219-73, Small Business
Subcontracting Plan, in invitations for bids containing the clause at FAR 52.219-9 with its
Alternate 1. Insert in the last sentence the number of calendar days after request that the offeror
must submit a complete plan.

(b) The contracting officer shall insert the clause at 1852.219-75, Individual
Subcontracting Reports, in solicitations and contracts containing the clause at FAR 52.219-9,
except for contracts covered by an approved commercial subcontracting plan.

Subpart 1819.8—Contracting with the Small Business Administration
(The 8(a) Program)

1819.800 General.

(f) NASA and the Small Business Administration maintain a Partnership Agreement (PA)
to allow direct contracting with 8(a) firms by NASA.
(1) By PA dated November 27, 2012, between the Small Business Administration
(SBA) and NASA, the SBA has delegated to each NASA installation and to NASA contracting
officers, its authority under section 8(a)(1)(A) of the Small Business Act to enter into section 8(a)
prime contracts, and its authority under section 8(a)(1)(B) of the Small Business Act to award the
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performance of those contracts to eligible section 8(a) program Participants. This authority is
delegated and shall remain in effect until modified or cancelled.

(2) The PA provides for the award of both contracts and purchase orders. It
encompasses all competitive and non-competitive requirements offered and accepted by SBA into
the 8(a) program including but not limited to: Acquisition of Commercial Items (FAR Part 12);
awards under the Simplified Acquisition Procedures (FAR Part 13); awards resulting from Sealed
Bidding (FAR Part 14); Contracting by Negotiation (FAR Part 15); and Construction and Architect
Engineer Contracts (FAR Part 36).

(3) The PA allows NASA to award contracts and purchase orders directly to the
8(a) Participant. A SBA signature on the contract or purchase order is not required.

(4) The PA modifies certain sections of FAR 19.8 as listed below. For any section
not listed below, the contracting officer shall follow FAR 19.8.

1819.801 Reserved.
1819.804 Evaluation, offering, and acceptance.
1819.804-2 Agency offering.

(d) The notification shall clearly indicate that the offer is being processed under the PA.
All notifications shall be faxed or e-mailed to the SBA when possible. In addition to the
information required by FAR 19.804-2(a)-(c), the notification shall address whether—

(1) SBA acceptance or rejection of the offer is required to be transmitted to NASA
within five working days of receipt of the offer. The letter should request that the SBA response
be faxed or e-mailed to NASA,;

(2) For sole source offers above the simplified acquisition threshold, that
acceptance shall include a size verification and a determination of the 8(a) Participant’s program
eligibility, and that upon acceptance, the contracting officer will solicit a proposal, conduct
negotiations, and make award directly to the 8(a) firm; or

(3) For competitive offers above the simplified acquisition threshold, that upon
acceptance, the contracting officer will solicit offers and conduct source selection.

(4) For acquisitions valued at or below the simplified acquisition threshold no
offering or acceptance letter is required.

1819.804-3 SBA acceptance.

(@ Upon receipt of the contracting agency’s offer, the SBA will determine whether to
accept the requirement for the 8(a) Program. The SBA’s decision whether to accept the
requirement will be transmitted to the contracting agency in writing within five working days of
receipt of the offer if the contract is likely to exceed the simplified acquisition threshold. The
contracting agency may grant an extension of these time periods. For actions, above the simplified
acquisition threshold and under $20M, if SBA does not respond with a notification of rejection
within five working days of receipt of an offer, the contracting activity may assume acceptance on
the sixth working day. On actions greater than $20 million, if an acceptance or rejection has not
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been received from the SBA District Office on the sixth working day, the contracting officer shall
seek acceptance from the Associate Administrator of SBA’s Office of Business Development
(AA/BD). Ifareply is not received from the AA/BD within five working days after the AA/BD
receipt of the offer, on competitive actions the contracting officers may assume acceptance on the
sixth working day.

1819.804-70 Release for non-8(a) competition.
See PIC 17-05B for further guidance.

(@) Renewals or follow-on awards to an existing 8(a) contract must remain in the 8(a)
program unless SBA agrees to release it. Written requests will be sent to the AA/BD for
concurrence. Release decisions will be made within ten working days.

(b) In the request include whether the agency is achieving its SDB, HUBZone, SDVOSB,
WOSB and small business goals. The request shall address what other SB program will be used in
lieu of the 8(a) program (HUBZone, SDVOSB, WOSB or small business). Release from the 8(a)
program is unlikely if another SB program is not used.

(c) The release requirement does not apply to task or delivery orders accepted into the 8(a)
program.

1819.805-2 Procedures.

(b)(2) In negotiated acquisition, the SBA will determine eligibility when the successful
offeror has been established by the agency and the contracting officer has submitted a request for
eligibility determination unless a referral has been made under FAR 19.809, in which case the SBA
will determine eligibility at that point. The SBA shall issue a determination for the apparent
successful offeror within five working days from the request of the contracting officer.

1819.805-2-70 Joint Ventures.

The rules governing 8(a) Program joint ventures (JV) are prescribed in 13 CFR § 124.513, with
additional regulations applying to the 8(a) Program found throughout 13 CFR § 124. The 8(a)
participant(s) to an 8(a) JV shall be certified at the time of proposal submission, and in accordance
with 13 CFR 124.513(e)(1), the SBA shall approve the 8(a) JV agreement prior to contract award.
Since it takes time for SBA to approve an 8(a) JV agreement, the contracting officer should notify
the SBA Procurement Center Representative (PCR) when an 8(a) JV offeror submits a proposal in
response to an 8(a) set-aside acquisition. The SBA will only approve 8(a) JV agreements under
8(a) set-aside acquisitions when the 8(a) JV is the apparent successful offeror; however, contract
award may be delayed if the SBA is first notified or begins the approval process too close to the
anticipated date for contract award.
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1819.806 Pricing the 8(a) contract.

(@) The contracting officer shall price the 8(a) contract in accordance with FAR 15.4. If
required by FAR 15.4, the contracting officer shall obtain cost or pricing data from the 8(a)
contractor.

1819.808 Contract negotiation.
1819.808-1 Sole source.
(@) The contracting officer is responsible for initiating and conducting negotiations.

(b) The contracting officer shall negotiate directly with the 8(a) Participant. If requested
by the 8(a) Participant, the SBA may participate in negotiations.

(c) The contracting officer shall evaluate and document the 8(a) Participant’s ability to
comply with the requirements of FAR 52.219-14 Limitations on Subcontracting.

1819.811 Preparing the contracts.
1819.811-1 Sole source.

(@ The contract to be awarded by the agency shall be made directly to the 8(a) Participant
and shall be prepared in accordance with agency procedures. The contracting officer shall use the
Standard Form 26 as the award form, except for construction contracts, in which case the Standard
Form 1442 shall be used as required in FAR 36.701(a).

(b) The contract to the 8(a) Participant shall—

(1) Cite 10 U.S.C. 2304(c)(5) as the authority for use of other than full and open
competition;

(2) The “Issued by” block shall identify the awarding NASA office;

(3) The section 8(a) Participant’s name and address shall be listed as the contractor;

(4) Include the clause at FAR 52.219-11, which allows for direct award to the 8(a)
contractor and identification of the cognizant SBA district office for the 8(a) contractor; and

(5) Include the name of the NASA Center/Installation in the NASA contracting
officer title in the signature block.

(c) The contracting officer shall provide an executed copy of the contract or purchase order
to the SBA servicing District Office within 15 working days of contract award.

1819.811-2 Competitive.
Awards shall be prepared in accordance with 1819.811-1.
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1819.811-3 Contract clauses.

(@) The contracting officer shall insert the clause at 1852.219-11, Special 8(a) Contract
Conditions, in contracts and purchase orders awarded directly to the 8(a) contractor when the
acquisition is accomplished using the procedures of FAR 19.811-1(a) and (b).

(d) The contracting officer shall insert the clause at 1852.219-18, Notification of
Competition Limited to Eligible 8(a) Concerns, in competitive solicitations and contracts when the
acquisition is accomplished using the procedures of FAR 19.805.

(1) The clause at 1852.219-18 with Alternate | to the FAR clause at 52.219-18 will
be used when competition is to be limited to 8(a) concerns within one or more specific SBA
districts pursuant to FAR 19.804-2.

(2) The clause at 1852.219-18 with Alternate 1l to the FAR clause at 52.219-18
will be used when the acquisition is for a product in a class for which the Small Business
Administration has waived the nonmanufacturer rule (see FAR 19.102(f)(4) and (5)).

(e) Follow the prescription at FAR 19.811-3(e).
1819.812 Contract administration.

(b) The contracting officer shall distribute copies of all contracts and modifications within
15 working days of award.

(d) Contracting Officers must coordinate any planned requests for waiver of an 8(a)
contract termination with the Headquarters Office of Procurement, Procurement Strategic
Operations Division. The Headquarters Office of Procurement will review and coordinate the
package with Headquarters offices, as appropriate, and will either forward the request to the
Administrator for signature or will advise the Contracting Officer of the decision not to submit the
request to the SBA.

Subpart 1819.72—NASA Mentor-Protégé Program

1819.7201 Scope of subpart.

(@) This subpart implements the NASA Mentor-Protégé Program (hereafter referred to as
the Program) established under the authority of Title 42, U.S.C., 2473(c)(1). The purpose of the
Program is to—

(1) Provide incentives to NASA contractors, performing under at least one active
approved subcontracting plan negotiated with NASA to assist protégés in enhancing their
capabilities to perform as viable NASA, other Government, and commercial suppliers on
contract and subcontract requirements;

(2) Increase the overall participation of protéges as subcontractors and suppliers
under NASA contracts, other Federal agency contracts, and commercial contracts; and

(3) Foster the establishment of long-term business relationships between protéges
and mentors.
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(b) Under the Program, eligible entities approved as mentors will enter into mentor-
protége agreements with eligible protégés to provide appropriate developmental assistance to
enhance the capabilities of the protégés to perform as subcontractors and suppliers. NASA may
provide the mentor award fee incentives.

1819.7202 Eligibility.

(a) Eligibility of Mentors: To be eligible to participate as a mentor, an entity must be—

(1) A large prime contractor performing with at least one approved
subcontracting plan (other than a commercial plan) negotiated with NASA, pursuant to FAR
Subpart 19.7, the Small Business Subcontracting Program. A contractor may apply to become a
mentor if they currently are not performing under a NASA contract, as long as they are currently
performing another Federal agency contract with an approved subcontracting plan. The NASA
mentor-protégé agreement, however, will not be approved until the mentor company is
performing under a NASA contract with an approved subcontracting plan; and

(2) Eligible for receipt of Government contracts.
An entity will not be approved for participation in the Program if, at the time of submission of
the application to the Headquarters Office of Small Business Programs, the entity is currently
debarred or suspended from contracting with the Federal Government pursuant to FAR Subpart
9.4, Debarment, Suspension, and Ineligibility.

(b) Eligibility of Protégés: To be eligible to participate as a protégé, an entity must be—

(1) Classified as a Small Disadvantaged Business (SDB), as defined in FAR Part
2, Definitions of Parts and Terms, small disadvantaged business, a women-owned small
business, a historically underutilized business zone concern, a veteran-owned or service-disabled
veteran-owned small business, an historically black college and university or minority institution
. The protégé entity may also be an active NASA SBIR/STTR Phase Il company, or an entity
participating in the AbilityOne program.

(2) Eligible for the award of Federal contracts; and

(3) A small business according to the Small Business Administration (SBA) size
standard for the North American Industry Classification System (NAICS) code that represents
the contemplated supplies or services to be provided by the protégé to the mentor.

(4) A protege firm may self-certify to a mentor firm that it meets the requirements
set forth in paragraphs (b) 1-3 of this section. Mentors may rely in good faith on written
representations by potential protéges that they meet the specified eligibility requirements.

1819.7203 Mentor-protége advanced payments.

If advance payments are contemplated, the mentor must first have the advance payments
approved by the contracting officer in accordance with FAR Subpart 32.4, Advance Payments
for Non-Commercial Items.
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1819.7204 Agreement submission and approval process.

(a) To participate in the Program, entities approved as mentors in accordance with
1819.7203, will submit a complete agreement package to the Contracting Officer who will
forward the completed agreement package to the cognizant Small Business Specialist at the
NASA Center. The submission package must include the following:

(1) A signed mentor-protégé agreement.

(2) A signed protégé application.

(3) The estimated cost of the technical assistance to be provided, broken out per
year and per task, in a separate cost volume.

(4) NASA OSBP may require additional information as requested upon
agreement submission.

(5) A signed letter of endorsement of the agreement by the contracting officer
and the contracting officer representative.

(b) The mentor-protégé agreement must be approved by the Assistant Administrator,
NASA OSBP, prior to the mentor incurring eligible costs for developmental assistance provided
to the protégé.

(c) The cognizant NASA center will issue a contract modification, if justified prior to the
mentor incurring costs for developmental assistance to the protégé.

1819.7205 Award Fee Pilot Program.

(@) Mentors will be eligible to earn a separate award fee associated with the provision of
developmental assistance to NASA SBIR/STTR Phase Il Protégés only. The award fee will be
assessed at the end of the Mentor-Protégé agreement period.

(b) The overall developmental assistance performance of NASA contractors, in
promoting the use of small businesses as subcontractors, will be a required evaluation factor in
award fee plans.

(c) Evaluation criteria to determine the award fee should include—

(1) Benefit of the agreement to NASA,;

(2) Active participation in the Program;

(3) The amount and quality of developmental assistance provided;

(4) Subcontracts awarded to small businesses and others;

(5) Success of the protégés in increasing their business as a result of receiving
developmental assistance; and

(6) Accomplishment of any other activity as related to the mentor-protégé
relationship.
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(d) The Award Fee Pilot Program is an addition to the credit agreement. Participants
that are eligible for award fee may also receive credit under their individual contract’s award fee
plan.

1819.7212 Reporting requirements.

(@) Mentors must report on the progress made under active mentor-protége agreements
semiannually throughout the term of the agreement.

(b) Reports are due 30 days after the end of each six-month period of performance
commencing with the start of the agreement.

(c) Each semiannual report must include the following data on performance under the

mentor-protégé agreement:

(1) Expenditures by the mentor.

(2) The number and dollar value of subcontracts awarded to the protégé.

(3) Description of developmental assistance provided, including milestones
achieved.

(4) Impact of the agreement in terms of capabilities enhanced, certifications
received, and/or technology transferred.

(d) Semiannually, the protégé must provide an independently developed progress report
using the semiannual report template, on the progress made during the prior six months by the
protégé in employment, revenues, and participation in NASA contracts during each year of the
Program participation term. The Protégé must also provide an additional post-agreement report
for each of the two years following the expiration of the Program participation term.

(e) The protégé semiannual report required by paragraph (d) of this section must be
submitted separately from the Mentor’s semi-annual report submission.

(F) Reports for all agreements must be submitted to the NASA OSBP Mentor-Protégé
Program Manager, the mentor's cognizant administrative contracting officer, and their cognizant
center small business specialist.

(g) Templates for the semiannual report and the Post-Agreement report and guidance for
their submission are available at: http://www.osbp.nasa.gov.

1819.7215 Solicitation provision and contract clauses.

(@) The contracting officer shall insert the clause at 1852.219-77, NASA Mentor-Protégé
Program, in:
(1) Any contract that includes the clause at FAR 52.219-9, Small Business
Subcontracting Plan.
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(b) The contracting officer shall insert the clause at 1852.219-79, Mentor Requirements
and Evaluation, in contracts where the prime contractor is a participant in the NASA Mentor-
Protégé Program.

Subpart 1819.73—Small Business Innovation Research (SBIR) and Small Business
Technology Transfer (STTR) Programs

1819.7301 Scope of subpart.

The Small Business Innovation Research (SBIR) and Small Business Technology Transfer
(STTR) Programs were established and issued under the authority of the Small Business Act
codified at 15 U.S.C. 631, as amended, and the Small Business Innovation Development Act of
1982 (Pub. L. 97-219), codified with amendments at 15 USC 638, as amended. The Small
Business Act requires that the Small Business Administration (SBA) issue SBIR and STTR
Program Policy Directives for the general conduct of the SBIR/STTR Programs within the
Federal Government. The statutory purpose of the SBIR Program is to strengthen the role of
innovative small business concerns (SBCs) in federally-funded research or research and
development (R/R&D). Specific program purposes are to: stimulate technological innovation;
use small business to meet Federal R/R&D needs; foster and encourage participation by socially
and economically disadvantaged SBCs, and by SBCs that are 51 percent owned and controlled
by women, in technological innovation; and increase private sector commercialization of
innovations derived from Federal R/R&D, thereby increasing competition, productivity and
economic growth. Federal agencies participating in the SBIR/STTR Programs (SBIR/STTR
agencies) are obligated to follow the guidance provided by the SBA Policy Directive. NASA is
required to ensure its policies, regulations, and guidance on the SBIR/STTR Programs are
consistent with SBA’s Policy Directive. Contracting officers are required to insert the applicable
clauses identified in 1819.7302 in all SBIR and STTR contracts.

1819.7302 NASA contract clauses.

(a) Contracting officers shall insert the clause at 1852.219-80, Limitation on
Subcontracting — SBIR Phase | Program, in all Phase | contracts awarded under the Small
Business Innovation Research (SBIR) Program established pursuant to Pub. L. 97-219 (the Small
Business Innovation Development Act of 1982).

(b) Contracting officers shall insert the clause at 1852.219-81, Limitation on
Subcontracting — SBIR Phase 11 Program, in all Phase 1l contracts awarded under the Small
Business Innovation Research (SBIR) Program established pursuant to Pub. L. 97-219 (the Small
Business Innovation Development Act of 1982).

(c) Contracting officers shall insert the clause at 1852.219-82, Limitation on
Subcontracting — STTR Program, in all contracts awarded under the Small Business Technology
Transfer (STTR) Program established pursuant to Pub. L. 97-219 (the Small Business Innovation
Development Act of 1982). Occasionally, deviations from this requirement may be approved.
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Any deviations from this requirement shall be approved in writing by the contracting officer after
coordination with the agency SBIR Program Manager/Coordinator.

(d) Contracting officers shall insert the clause at 1852.219-83, Limitation of the Principal
Investigator — SBIR Program, in all contracts awarded under the Small Business Innovation
Research (SBIR) Program established pursuant to Pub. L. 97-219 (the Small Business Innovation
Development Act of 1982). Occasionally, deviations from this requirement may be approved.
Any deviations from this requirement shall be approved in writing by the contracting officer after
coordination with the agency SBIR Program Manager/Coordinator.

(e) Contracting officers shall insert the clause at 1852.219-84, Limitation of the Principal
Investigator — STTR Program, in all contracts awarded under the Small Business Technology
Transfer (STTR) Program established pursuant to Pub. L. 97-219 (the Small Business Innovation
Development Act of 1982). Occasionally, deviations from this requirement may be approved.
Any deviations from this requirement shall be approved in writing by the contracting officer after
coordination with the agency SBIR Program Manager/Coordinator.

(F) Contracting officers shall insert the clause at 1852.219-85, Conditions for Final
Payment - SBIR and STTR Contracts, in all Phase | and Phase Il contracts awarded under the
Small Business Technology Transfer (STTR) Program and the Small Business Innovation
Research (SBIR) Program established pursuant to Pub. L. 97-219 (the Small Business Innovation
Development Act of 1982).

2015 EDITION (Thru PN 20-03) 1819-19



NASA Federal Acquisition Regulation Supplement

Part 1820—Reserved

NO NFS TEXT

2015 EDITION (Thru PN 20-03) 1820-1



NASA Federal Acquisition Regulation Supplement

Part 1821—Reserved

NO NFS TEXT

2015 EDITION (Thru PN 20-03) 1821-1



NASA Federal Acquisition Regulation Supplement

Part 1822—Application of Labor Law to Government Acquisitions

PART 1822
APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS
(Revised September 27, 2017)

TABLE OF CONTENTS

1822.000-70 Scope of part.

SUBPART 1822.1 BASIC LABOR POLICIES

1822.101 Labor relations.

1822.101-1 General.

1822.101-3 Reporting labor disputes.

1822.101-4 Removal of items from contractors' facilities affected by work
stoppages.

1822.101-70 Admission of labor representatives to contract sites.

1822.103 Overtime.

1822.103-4 Approvals.

1822.103-5 Contract clause.

SUBPART 1822.3 CONTRACT WORK HOURS AND SAFETY STANDARDS
ACT

1822.302 Liquidated damages and overtime pay.

SUBPART  1822.4 LABOR STANDARDS FOR CONTRACTS INVOLVING
CONSTRUCTION

1822.400-70 Contacts with the Department of Labor.

1822.404-2 General requirements.

1822.406-8 Investigations.

1822.406-9 Withholding from or suspension of contract payments.

1822.406-13 Semiannual enforcement reports.

SUBPART 18225 RESERVED

SUBPART  1822.6 CONTRACTS FOR MATERIALS, SUPPLIES, ARTICLES,
AND EQUIPMENT EXCEEDING $15,000

1822.604 Exemptions.

1822.604-2 Regulatory exemptions.

SUBPART 1822.8 EQUAL EMPLOYMENT OPPORTUNITY

1822.804 Affirmative action programs.

1822.804-2 Construction.

1822.807 Exemptions.

2015 EDITION (Thru PN 20-03) 1822-1



NASA Federal Acquisition Regulation Supplement

Part 1822—Application of Labor Law to Government Acquisitions

SUBPART
1822.1001
1822.1008

SUBPART
1822.1305
1822.1308
SUBPART
1822.1403
1822.1406

SUBPART

1822.1503

SUBPART
1822.1704

SUBPART
1822.1802

1822.10

1822.13

1822.14

1822.15

1822.17

1822.18

SERVICE CONTRACT LABOR STANDARDS
Definitions.
Procedures for obtaining wage determinations.

EQUAL OPPORTUNITY FOR VETERANS
Waivers.
Complaint procedures.

EMPLOYMENT OF WORKERS WITH DISABILITIES
Waivers.
Complaint procedures.

PROHIBITION OF ACQUISITION OF PRODUCTS
PRODUCED BY FORCED OR INDENTURED CHILD
LABOR

Procedures for acquiring end products on the List of Products
Requiring Contractor Certification as to Forced or Indentured
Child Labor.

COMBATING TRAFFICKING IN PERSONS
Violations and remedies.

EMPLOYMENT ELIGIBILITY VERIFICATION
Policy.

2015 EDITION (Thru PN 20-03)

1822-2



NASA Federal Acquisition Regulation Supplement

Part 1822—Application of Labor Law to Government Acquisitions

PART 1822
APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

1822.000-70 Scope of part.

(a) Contracting officers should consult with the Center’s Contractor Industrial Relations
Officer (IRO) or designee when taking any of the actions prescribed or authorized in FAR part

22 or NES part 1822.

(b) All communications with the Department of Labor (DOL) national office of a labor
organization, on labor relation matters such as disputes shall be conducted through the Center’s
Contractor IRO who will coordinate any information and requirements with the Headquarters
Contractor IRO prior to contacting the DOL or the labor organization.

(c) Proposed responses to actions (e.g. labor disputes, work stoppages, plant seizures,
injunctive actions, labor relations adversely affecting NASA) that are expected to substantially
impact the activities of NASA or other Government agencies shall be coordinated with the
Center’s IRO for approval by the Headquarters Contractor IRO.

(d) The NASA Industrial Labor Relations Guide provides agency-wide guidance to
individuals involved in the acquisition of supplies or services (including construction) applicable
to labor laws.

Subpart 1822.1—Basic Labor Policies
1822.101 Labor relations.
1822.101-1 General.

(d) When a strike that may have an adverse effect on NASA programs is imminent or in
progress at a prime contractor's or subcontractor's plant, contracting officers shall, in
coordination with the Center Contractor (IRO)—

(i) Advise in writing both the prime contractor and the head of the union local of
the expected impact of the strike on NASA programs and of the actions NASA is planning to
take to protect the Government's interest and prevent any further delay in the accomplishment of
NASA's mission. If the strike is at a subcontractor's plant, only the prime contractor may contact
the subcontractor since there is no contract between NASA and the subcontractor;

(if) Explore the possibility of locating other sources for the supplies or services to
have been provided by the strike-threatened plant; and

(iii) Consider taking the actions described in FAR 22.101-4.
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1822.101-3 Reporting labor disputes.

Reports of potential or actual labor disputes affecting NASA acquisitions, operations, or services
shall be coordinated through the Center’s IRO for submission to the Headquarters Contractor
IRO in accordance with NPR 5200.1.

1822.101-4 Removal of items from contractors’ facilities affected by work stoppages.

(@)(3) The contracting officer shall obtain approval from Headquarters Contractor
Industrial Relations Officer.

1822.101-70 Admission of labor representatives to contract sites.

NASA activities may not prevent the access of labor union representatives to contract sites for
the conduct of union business if such activities are compatible with safety and security
regulations and performance of the contract work involved in accordance with NPR 5200.1.

1822.103 Overtime.
1822.103-4 Approvals.

(@) The contracting officer (CO) is authorized to approve overtime premiums at
Government expense. If two or more contracting offices have current contracts at a single
facility and approval of overtime by one will affect the performance or cost of contracts of
another, the contracting officer shall obtain the concurrence of other appropriate approving
officials and seek agreement regarding the contracts under which premiums will be approved. In
the absence of evidence to the contrary, a contracting officer may rely on the contractor's written
statement that approval will not affect performance or payments under any ongoing contract of
another contracting office.

1822.103-5 Contract clause.

(@) Insert the FAR clause 52.222-1, Notice to the Government of Labor Disputes, in all
solicitations and contracts that exceed the simplified acquisition threshold.

Subpart 1822.3—Contract Work Hours and Safety Standards Act
1822.302 Liquidated damages and overtime pay.

(c) The Headquarters Contractor Industrial Relations Officer (IRO) is the agency head
designee.

(d) The disposition of funds withheld or collected for liquidated damages shall be in
accordance with direction of the Headquarters Contractor IRO.
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Subpart 1822.4—Labor Standards for Contracts Involving Construction

All contacts with the Department of Labor required by FAR Subpart 22.4, except for wage
determinations, shall be coordinated with the Center’s Contractor IRO. The Center’s Contractor
IRO will coordinate the information and requirements with the Headquarters Contractor IRO.

1822.404-2 General requirements.

(c)(5) Contracting officers should obtain clarifications and coordinate with the Center’s IRO
concerns about the proper application of wage rate schedules to the type or types of construction
project involved prior to contacting the DOL Administrator, Wage and Hour Division.

1822.406-8 Investigations.

(@) The contracting officer is responsible for conducting investigations of labor violations
relative to contracts under their cognizance in coordination with the Center’s Contractor IRO.
Detailed procedures on how to conduct investigations are found in the NASA Industrial Labor
Relations Guide.

(d) Reports of substantial violations or refusals to pay shall be sent to the Headquarters
Contractor IRO.

1822.406-9 Withholding from or suspension of contract payments.

(c)(4) Headquarters Contractor IRO shall determine the disposition of contract payments
withheld or contract payments suspended and any assessed liquidated damages.

1822.406-13 Semiannual enforcement reports.

Procurement officers shall submit semiannual enforcement data within 20 days after the end of
the specified reporting periods to the Headquarters Office of Procurement, Procurement
Management & Policy Division. Negative statements are required.

Subpart 1822.5—Reserved
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Subpart 1822.6—Contracts for Materials, Supplies, Articles, and Equipment
Exceeding $15,000

1822.604 Exemptions.
1822.604-2 Regulatory exemptions.

(b) Requests for exemptions shall be submitted in writing through the contracting officer,
in coordination with the Center’s Contractor Industrial Relations Officer (IRO) to the
Headquarters Contractor IRO.

Subpart 1822.8—Equal Employment Opportunity
1822.804 Affirmative action programs.
1822.804-2 Construction.

(b) The Headquarters Office of Procurement, Procurement Management & Policy
Division will furnish each procurement officer the listing.

1822.807 Exemptions.

Requests for exemption pursuant to FAR 22.807(a)(1), (a)(2), or (b)(5) shall be sent to the
Headquarters Office of Procurement, Procurement Strategic Operations Division, who will
coordinate through the Headquarters Contractor Industrial Relations Officer and the Agency
head. If the exemption is granted, the Agency head shall notify the Office of Federal Contract
Compliance Programs of such action within 30 days.

Subpart 1822.10—Service Contract Labor Standards

1822.1001 Definitions.
"Agency labor advisor™ is the Headquarters Contractor Industrial Relations Officer.

1822.1008 Procedures for obtaining wage determinations.
1822.1008-1 Obtaining wage determinations.

(e) Contracting officers shall obtain the assistance of their Contracting Officer’s
Representative and Center Contractor IRO to ensure use of the DOL Wage and Hour Division’s
Service Contract Act Directory of Occupations and ensure incorporation of all service employee
classes (Directory and non-Directory) planned to be utilized for a particular acquisition. When
completing an €98, the contracting officer shall include and note any classifications and
minimum hourly wage rates conformed under any predecessor contract. When a previously
conformed classification is not included in the Directory, the contracting officer shall include the
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job description on the e98. When the statement of work job title differs from the Directory job
title, the contracting officer must provide a cross-reference on the e98.

1822.1008-2 Successorship with incumbent contractor collective bargaining agreement.

(b) The requirement for the successor contractor to pay the wages and fringe benefits is
applicable until superseded by a new wage determination on the contract.

Subpart 1822.13—Equal Opportunity for Veterans
1822.1305 Waivers.

(c) Requests for waivers shall be submitted to the Associate Administrator for Diversity
and Equal Opportunity Office.

1822.1308 Complaint procedures.
Contracting officers shall submit all complaints to the Associate Administrator for Diversity and
Equal Opportunity Office.

Subpart 1822.14—Employment of Workers with Disabilities
1822.1403 Waivers.

(c) Requests for waivers shall be submitted to the Associate Administrator for Diversity
and Equal Opportunity Office.

1822.1406 Complaint procedures.
Contracting officers shall submit all complaints to the Associate Administrator for Diversity and
Equal Opportunity Office.

Subpart 1822.15—Prohibition of Acquisition of Products Produced by Forced or
Indentured Child Labor

1822.1503 Procedures for acquiring end products on the List of Products Requiring
Contractor Certification as to Forced or Indentured Child Labor.

(e) All investigations under FAR Subpart 22.15 shall be referred to NASA’s Office of
Inspector General.
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Subpart 1822.17—Combating Trafficking in Persons
1822.1704 Violations and Remedies.

(@) Contracting officers shall notify their Center Contractor Industrial Relations Officer
upon taking any action for violations and remedies.

Subpart 1822.18—Employment Eligibility Verification
1822.1802 Policy.
(d) Contracting officers shall notify the Headquarters Office of Procurement,

Procurement Operations Division, who will notify the Headquarters Contractor Industrial
Relations Officer of any waivers granted for E-Verify.
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Subpart 1823.1—Sustainable Acquisition Policy
1823.103 Sustainable acquisitions.

(@) In order to meet sustainable acquisition goals, every NASA procurement must be
screened for the applicability of the Federal environmental programs listed in this Part. This
screening starts with the request originator, particularly for direct purchases of supplies. For
service contracts and more complex acquisitions, this screening may be performed by the
acquisition planning team. Request originators or the acquisition planning team, as appropriate,
are also responsible for ensuring their procurement requirements comply with their center or
facility’s environmental management system as prescribed in NPR 8553.1, NASA
Environmental Management System.

1823.103-70 Screening Procurement Requirements.

NASA Form (NF) 1707, Special Approvals and Affirmations for Requisitions, Section 3,
requires request originators to review the Federal environmental programs and document if they
apply to the procurement, if they will be met, or if a waiver is provided. As specified in NPR
8530.1, the center environmental organization is also available to provide support to both the
contracting officer and request originator on the applicability of environmental programs. Using
the NF 1707 as a guide, contracting officers shall screen procurement requirements to determine
if any of the environmental programs apply, to place the appropriate FAR provisions and clauses
in solicitations and contracts, and accurately record sustainable acquisition activity in the Federal
Procurement Data System (FPDS).

1823.103-72 Sustainable Acquisition Reporting.

The Recovered Materials/Sustainability FPDS Data Element Choices must be thoughtfully and
properly selected so that there is adequate data to gauge the progress and performance in the
various environmental programs. The data in FPDS will be used to determine if NASA is
meeting the sustainable acquisition goals. Centers are encouraged to use this data to measure
their progress on a regular basis as part of their self-assessments, and to make any corrections
necessary to improve performance. The FPDS data will be used for semiannual reports to the
Office of Management and Budget (OMB) on NASA'’s sustainable acquisition performance.

Subpart 1823.2—Energy and Water Efficiency and Renewable Energy
1823.202 Policy.
() NPR 8570.1, Energy Management Program, provides procedural requirements for

evaluating and implementing cost-effective energy efficiency, renewable energy, and water
conservation measures in NASA facilities and operations. Both these NASA requirements and

2015 EDITION (Thru PN 20-03) 1823-2


https://nef.nasa.gov/search?query=1707&center=1
https://nef.nasa.gov/search?query=1707&center=1

NASA Federal Acquisition Regulation Supplement

Part 1823—Environment, Energy and Water Efficiency, Renewable Energy Technologies,
Occupational Safety, and Drug-Free Workplace

Federal environmental programs apply to the direct purchase of energy-or water-using products,
e.g., appliances, computers, faucets, and to contracts where these products will be used by the
contractor in performance of the contract, such facilities operations and maintenance (O&M) and
construction contracts.

1823.204 Procurement exemptions.
The center or Component facility environmental manager is delegated authority to make the
exemption determination at FAR 23.204.

1823.271 NASA Solicitation provision and contract clause.

Insert the clause at 1852.223-76, Federal Automotive Statistical Tool Reporting, in solicitations
and contracts requiring contractor operation of Government-owned or leased motor vehicles,
including, but not limited to, interagency fleet management system (IFMS) vehicles authorized
in accordance with FAR 51.2.

Subpart 1823.4—Use of Recovered Materials and Biobased Products

1823.404 Agency affirmative procurement programs.
NASA’s affirmative procurement program is described in the NPR 8530.1, NASA Sustainable
Acquisition.

1823.406 Solicitation provisions and contract clauses.

(b) When using FAR clause 52.223-2, Affirmative Procurement of Biobased Products
Under Service and Construction Contracts, insert the website at
http://www.biopreferred.gov/BioPreferred/faces/pages/ContractorReporting.xhtml which is
specifically designed to track Federal contractors’ purchases of biobased products.

Subpart 1823.5—Drug-Free Workplace

1823.570 Drug-and alcohol-free workforce.

This section sets forth NASA requirements for mandatory drug and alcohol testing of certain
contractor personnel under section 203, National Aeronautics and Space Act of 1958, as
amended, 42 U.S.C. 2473, 72 Stat. 429; and Civil Space Employee Testing Act of 1991, Public
Law 102-195, sec. 21, 105 Stat. 1616 to 1619.

1823.570-1 Definitions.

"Employee in a sensitive position™ means a contractor or subcontractor employee who has been
granted access to classified information; a contractor or subcontractor employee in other
positions that the contractor or subcontractor determines could reasonably be expected to affect
safety, security, National security, or functions other than the foregoing requiring a high degree
of trust and confidence; and includes any employee performing in a position designated mission
critical or performing mission-critical duties. The term also includes any applicant who is
tentatively selected for a position described in this paragraph.
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“Mission Critical Space Systems” means the collection of all space-based and ground-based
systems used to conduct space missions or support activity in space, including, but not limited to,
the crewed space system, space-based communication and navigation systems, launch systems,
and mission/launch control.

“Mission Critical Positions/Duties” means positions or duties which, if performed in a faulty,
negligent, or malicious manner, could jeopardize mission critical space systems and/or delay a
mission.

"Use, in violation of applicable law or Federal regulation, of alcohol™ includes having, while on
duty or during a preemployment interview, an alcohol concentration of 0.04 percent by weight or
more in the blood, as measured by chemical test of the individual's breath or blood. An
individual's refusal to submit to such test is presumptive evidence of use, in violation of
applicable law or Federal regulation, of alcohol.

1823.570-2 Contract clause.

The contracting officer shall insert the clause at 1852.223-74, "Drug- and Alcohol-Free
Workforce," in all solicitations and contracts exceeding $5 million in which work is performed
by an employee in a sensitive position. However, the contracting officer shall not insert the
clause at 1852.223-74 in solicitations and contracts for commercial items.

1823.570-3 Suspension of payments, termination of contract, and debarment and
suspension actions.

The contracting officer shall comply with the procedures of FAR 23.506 regarding the
suspension of contract payments, the termination of the contract for default, and debarment and
suspension of a contractor relative to failure to comply with the clause at 1852.223-74. Causes
for suspension of contract payments, termination of the contract for default, and debarment and
suspension of the contractor are the following:

(@) The contractor fails to comply with paragraph (b), (c), or (d) of the clause at
1852.223-74; or

(b) Such a number of contractor employees in sensitive positions having been convicted
of violations of criminal drug statutes or substantial evidence of drug or alcohol abuse or misuse
occurring in the workplace, as to indicate that the contractor has failed to make a good faith
effort to provide a drug- and alcohol-free workforce.

Subpart 1823.7—Contracting for Environmentally Preferable Products and Services

1823.703 Policy.
Responsibility, policy and procedures for NASA’s implementation of FAR 23.703 are described
in the following directives:

(1) NPR 1800.1, NASA Occupational Health Program Procedures

(i) NPD 8500.1, NASA Environmental Management;
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(iii)) NPR 8510.1, NASA Cultural Resources Management;

(iv) NPR 8530.1, NASA Sustainable Acquisition;

(v) NPR 8553.1, NASA Environmental Management System;

(vi) NPR 8570.1, NASA Energy Management Program;

(vii) NPR 8580.1, Implementing the NASA National Environmental Policy Act;
(viii) NPR 8590.1, Environmental Compliance and Restoration Program; and
(ix) Executive Order 12114,

1823.704 Electronic products environmental assessment tool.

(c) Exceptions to FAR 23.704(a) may be granted by the NASA Chief Information Officer
(Cl0).

Subpart 1823.70—Safety and Health
1823.7001 NASA solicitation provisions and contract clauses.

(@) Insert the clause at 1852.223-70, Safety and Health Measures and Mishap Reporting,
in solicitations and contracts above the simplified acquisition threshold when the work will be
conducted completely or partly on federally-controlled facilities.

(b) The clause prescribed in paragraph (a) of this section may be excluded, with the
approval of the installation official(s) responsible for matters of safety and occupational health.

(c) The contracting officer shall insert the provision at 1852.223-73, Safety and Health
Plan, in solicitations above the simplified acquisition threshold when the work will be conducted
completely or partly on a Federally-controlled facility and the safety and health plan will be
evaluated in source selection as approved by the source selection authority. This provision may
be modified to identify specific information that is to be included in the plan. After receiving the
concurrence of the center safety and occupational health official(s), the contracting officer shall
incorporate the plan as an attachment into any resulting contract. The contracting officer shall
insert the provision, with its Alternate I, in Invitations for Bid.

(d)(1) The contracting officer shall insert FAR clause at 52.236-13 with its Alternate I in
solicitations and contracts when the work will be conducted completely or partly on a Federally-
controlled facility and a Safety and Health Plan will be reviewed after award as a contract
deliverable. The contracting officer may modify the wording in paragraph (f) of Alternate I to
specify:

(i) When the proposed plan is due and

(i) Whether the contractor may commence work prior to approval of the
plan; or

(iii) To what extent the contractor may commence work before the plan is
approved.
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(2) The requiring activity, in consultation with the cognizant health and safety
official(s), will identify the data deliverable requirements for the safety and health plan. After
receiving the concurrence of the center safety and occupational health official(s), the contracting
officer shall incorporate the plan as an attachment into the contract.

(e)(2) The contracting officer shall insert the clause at 1852.223-75, Major Breach of
Safety or Security, in all solicitations and contracts with estimated values of $500,000 or more,
unless waived at a level above the contracting officer with the concurrence of the project
manager and the installation official(s) responsible for matters of security, export control, safety,
and occupational health.
(2) Insert the clause with its Alternate | if—
(i) The solicitation or contract is with an educational or other nonprofit
institution and contains the termination clause at FAR 52.249-5; or
(if) The solicitation or contract is for commercial items and contains the
clause at FAR 52.212-4.
(3) For contracts with estimated values below $500,000, use of the clause is
optional.

(F) The contracting officer shall insert the clause at 1852.223-72, Safety and Health
(Short Form) in solicitations and contracts above the simplified acquisition threshold when work
will be conducted completely or partly on Federally-controlled facilities and that do not contain
the clause at 1852.223-73 or the FAR clause at 52.236-13 with its Alternate I.

Subpart 1823.71—Authorization for Radio Frequency Use

1823.7101 Contract clause.

The contracting officer shall insert the clause at, 1852.223-71 Authorization for Radio Frequency
Use, in solicitations and contracts calling for developing, producing, constructing, testing, or
operating a device for which a radio frequency equipment authorization is required.

1823.7102 Procedures.

NPD 2570.5, NASA Electromagnetic Spectrum Management, requires the submission of a
request for spectrum certification to Center Spectrum Manager (SM) for all activities using the
Electromagnetic Spectrum. The procurement request originator must submit the request for
spectrum certification as early in the acquisition and procurement cycles as possible. NPR
2570.1, NASA Radio Frequency (RF) Spectrum Management Manual, sets forth the procedures
for the management requirements for establishing and governing the use of radio frequencies.
Contractors, providing or operating RF equipment for NASA use, shall obtain RF spectrum
authorization from the Center/Facility Spectrum Manager in accordance the procedures set forth
in the NPR from the installation's spectrum manager.
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Subpart 1824.1—Protection of Individual Privacy
1824.102 General.

(1) For NASA rules and regulations implementing the Privacy Act, see Privacy Act -
NASA Regulations, (14 CFR 1212). The Act applies to any contractor maintaining a system of
records to accomplish a NASA mission.

(2) Systems of records to which the Privacy Act does not apply include—

(i) Records maintained by a contractor on individuals employed by the contractor
on its own behalf for the purpose of providing supplies and services to the Federal Government;
and

(i1) Records that—

(A) Are maintained under contracts with educational institutions to provide
training;

(B) Are generated on students working under the contract relative to their
attendance (admission forms, grade reports, etc.);

(C) Are similar to those maintained on other students; and

(D) Are commingled with their records on other students.

1824.103 Procedures.
(b)(2) Ensure the contract work statement references the applicable sections of 14 CFR
1212, Privacy Act - NASA Regulations and NPR 1382.1, NASA Privacy Procedural
Requirements.
Subpart 1824.2—Freedom of Information Act
1824.203 Policy.

(@) For NASA implementation of the Freedom of Information Act, see Availability of
Agency Records to Members of the Public (14 CFR 1206).

(b) When the contracting officer receives a Freedom of Information Act (FOIA) request
from the public, the contracting officer shall immediately refer the request to the cognizant FOIA
Officer. A listing of NASA FOIA Officers and their contact information can be found here.
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See PCD 12-01A for further guidance.
1825.003 Definitions.

1825.003-70 NASA definitions.

"Canadian end product” for an item with an estimated value of $25,000 or less, means an
unmanufactured end product mined or produced in Canada or an end product manufactured in
Canada, if the cost of its components mined, produced, or manufactured in Canada or the United
States exceeds 50 percent of the cost of all its components. The cost of components includes
transportation costs to the place of incorporation into the end product. For an end product with an
estimated value in excess of $25,000, the definition at FAR 25.003 applies.

Subpart 1825.1—Buy American Act--Supplies
1825.103 Exceptions.

(@)(i1) The Assistant Administrator for Procurement has determined that it is inconsistent
with the public interest to apply restrictions of the Buy American Act to Canadian end products
with estimated values of $25,000 or less as defined in 1825.003-70. Accordingly, contracting
officers must evaluate all offers for such Canadian end products on a parity with offers for
domestic end products, except that applicable duty (whether or not a duty free entry certificate may
be issued) must be included in evaluating offers for Canadian end products.

(if) The Assistant Administrator for Procurement has determined that for
procurements subject to the Trade Agreements Act, it would be inconsistent with the public
interest to apply the Buy American Act to U.S.-made end products that are substantially
transformed in the United States.

(iif) The procurement officer shall send proposed public interest determinations to
the Senior Procurement Executive for approval.

Subpart 1825.4—Trade Agreements
1825.400 Scope of subpart.

(b) The Buy American Act applies to all acquisitions of Japanese end products or services
in excess of $3,000.

Subpart 1825.9—Customs and Duties
1825.901 Policy.

NASA has statutory authority to exempt certain articles from import duties, including articles that
will be launched into space, spare parts for such articles, ground support equipment, and unique
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equipment used in connection with an international program or launch service agreement. This
authority is fully described in 14 CFR 1217.

1825.903 Exempted supplies.

(@) Through delegation from the Assistant Administrator for Procurement, Procurement
Officers are authorized to certify duty free entry for articles imported into the United States, if
those articles are procured by NASA or by other U.S. Government agencies, or by U.S.
Government contractors or subcontractors when title to the articles is or will be vested in the U.S.
Government in accordance with the terms of the contract or subcontract. Procurement officers
shall complete the certification set forth in 14 CFR 1217.104(a) or 1217.104(c). Upon arrival of
foreign supplies at a port of entry, the consignee, generally the commercial carrier or its agent
(import broker), will file CBP Form 7501, Entry Summary. All duty-free certificates must be
coordinated with the center Chief Counsel. Procurement officers must maintain a record of each
certification and make this record available for periodic review by NASA Headquarters and the
U.S. Customs Service.

Subpart 1825.10—Additional Foreign Acquisition Regulations
1825.1001 Waiver of right to examination of records.

(b) The Administrator is the approval authority for waivers. The contracting officer must
submit the waiver request, consisting of the determination and findings prescribed in FAR
25.1001(b) and any relevant supporting information, to the Headquarters Office of Procurement,
Procurement Strategic Operations Division.

1825.1002 Use of foreign currency.
The NASA Headquarters Comptroller is the designated official for making the determination of the
feasibility of using excess or near-excess currency.

Subpart 1825.11—Solicitation Provisions and Contract Clause
1825.1101 Acquisition of supplies.

(c)(1) NASA has determined that the restrictions of the Buy American Act are not
applicable to U.S.-made end products.

(e) The contracting officer must add paragraph (k) as set forth in 1852.225-8, Duty-Free
Entry of Space Avrticles, in solicitations and contracts when the supplies that will be accorded duty-
free entry are identifiable before award. Insert the supplies determined in accordance with FAR
Subpart 25.9 and 1825.903.
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1825.1103 Other provisions and clauses.
1825.1103-70 Export control.

(@) Background. (1) NASA contractors and subcontractors are subject to U.S. export
control laws and regulations, including the International Traffic in Arms Regulations (ITAR), 22
CFR Parts 120 through 130, and the Export Administration Regulations (EAR), 15 CFR Parts 730
through 799. The contractor is responsible for obtaining the appropriate licenses or other
approvals from the Department of State or the Department of Commerce when it exports hardware,
technical data, or software, or provides technical assistance to a foreign destination or "foreign
person”, as defined in 22 CFR 120.16, and there are no applicable or available
exemptions/exceptions to the ITAR/ EAR, respectively. A person who is lawfully admitted for
permanent residence in the United States is not a "foreign person”. (See 22 CFR 120.16 and 15
CFR 734.2(b)(2)(ii).)

(2) The exemption at 22 CFR 125.4(b)(3) of the ITAR provides that a contractor
may export technical data without a license if the contract between the agency and the exporter
provides for the export of the data. The clause at 1852.225-70, Alternate I, provides contractual
authority for the exemption, but the exemption is available only after the contracting officer, or
designated representative, provides written authorization or direction enabling its use. It is NASA
policy that the exemption at 22 CFR 125.4(b)(3) may only be used when technical data (including
software) is exchanged with a NASA foreign partner pursuant to the terms of an international
agreement in furtherance of an international collaborative effort. The contracting officer must
obtain the approval of the Center Export Administrator before granting the contractor the authority
to use this exemption.

(b) Contract clause. Insert the clause at 1852.225-70, Export Licenses, in all solicitations
and contracts, except in contracts with foreign entities. Insert the clause with its Alternate | when
the NASA project office indicates that technical data (including software) is to be exchanged by
the contractor with a NASA foreign partner pursuant to an international agreement.

Subpart 1825.70—Foreign Contract and International Agreement Clearances

1825.7000 Scope of subpart.

This subpart prescribes policy and procedures for pre-award clearance of foreign contracts, and for
coordination of international agreements that contemplate award of contracts using appropriated
funds.

1825.7001 Definition.

"Foreign contract acquisition” as used in this subpart, means the acquisition by negotiation of
supplies or services, including construction work and research and development when the work is
to be performed outside the United States by a foreign government or instrumentality thereof or by
a foreign private contractor. The term does not include—
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(@) Negotiation of contracts with domestic concerns involving work to be performed
outside the United States; or

(b) Contracts with the Canadian Commercial Corporation.
1825.7002 Foreign Contracts.

(@) Policy. Following the procedure in paragraph (b) of this section, the Acquisition Team
must coordinate with Headquarters before initiating any foreign contract acquisition if the
acquisition is valued above $100,000 or involves export control issues. An acquisition involves
export control issues if it entails —

(1) Importing or exporting goods or technical data from or to a country listed in 22
CFR 126.1(a) or (d) (Subchapter M, the International Traffic in Arms Regulations);

(2) Importing or exporting Defense Articles or Defense Services on the United
States Munitions List at 22 CFR Part 121 which would require NASA to obtain a license from the
State Department's Office of Defense Trade Controls;

(3) Exporting goods or technical data on the Commerce Control List at 15 CFR
Part 744 and that require NASA to obtain either a Special or an Individual Validated License;

(4) Importing and/or exporting goods or technical data from or to an entity listed in
15 CFR Part 740, Supplements 1, Country Group D; or

(5) Exporting and/or importing of goods, technology, or services to or from any
entity subject to transaction control, embargo, or sanctions pursuant to 31 CFR Chapter V.

(b) Procedure.

(1) The Headquarters or field installation technical office requiring a foreign
contract acquisition meeting any of the criteria listed in paragraph (a) of this section must submit
the following information to the Headquarters Office of External Relations (Code 1) through the
contracting officer and the Headquarters Office of Procurement, Procurement Strategic Operations
Division—

(i) The name of the foreign entity, the country or countries involved, and
the purpose of the contract;

(if) The Space Act agreement(s) involved (pursuant to NPD1050.1), if any;

(iif) A description of the goods or technical data requiring prior written
approval or the issuance of the license for their import or export from the Departments of
Commerce, State, or Treasury; and

(iv) The reason why the acquisition is being placed with a foreign entity.

(2) All coordination required between NASA and the Departments of Commerce,
State, and Treasury regarding foreign contract acquisitions shall be accomplished through the
Headquarters Office of External Relations.

(3) The lead-time for obtaining an export license is 60 to 90 days. Requests for
Headquarters clearance should be initiated as early as possible.
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1825.7003 International Agreements.

Headquarters Office of Procurement, Procurement Strategic Operations Division concurrence is
required for all Memoranda of Understanding with foreign entities and for other types of
international agreements which contemplate the procurement of goods or services using U.S.
appropriated funds. Headquarters Office of Procurement, Procurement Strategic Operations
Division concurrence is not required for agreements that are done solely on a cooperative basis.
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See PIC 17-04A for further guidance related to FAR subpart 26.2.
Subpart 1826.3—Historically Black Colleges and Universities and Minority Institutions

1826.302 General Policy.

NASA'’s policy is to attain an Agency-wide goal of one percent of total contract value of prime and
subcontracting awards for acquisitions to Historically Black Colleges and Universities (HBCU)
and Minority Institutions (MI), pursuant to 51 U.S.C. 30304 (Pub. L. 111-314). This goal is
calculated as the sum of prime HBCU/MI dollars as reported in FPDS-NG and subcontracted
HBCU/MI dollars as reported in eSRS, divided by total small business eligible dollars as reported
in FPDS-NG.
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1827.000 Scope of part.

This part prescribes NASA policies, procedures, and contract clauses pertaining to patents, data,
and copyrights. The provisions of FAR Part 27 apply to NASA acquisitions unless specifically
excepted in this part.

Subpart 1827.3—Patent Rights Under Government Contracts

1827.301 Definitions.
"Administrator” means the Administrator of NASA or a duly authorized representative.

"Reportable item™ means any invention, discovery, improvement, or innovation of the contractor,
whether or not patentable or otherwise protectable under Title 35 of the United States Code,
made in the performance of any work under any NASA contract or in the performance of any
work that is reimbursable under any clause in any NASA contract providing for reimbursement
of costs incurred before the effective date of the contract. Reportable items include, but are not
limited to, new processes, machines, manufactures, and compositions of matter, and
improvements to, or new applications of, existing processes, machines, manufactures, and
compositions of matter. Reportable items also include new computer programs, and
improvements to, or new applications of, existing computer programs, whether or not
copyrightable or otherwise protectable under Title 17 of the United States Code.

"Subject invention,” in lieu of the definition in FAR 27.301, means any reportable item that is or
may be patentable or otherwise protectable under Title 35 of the United States Code, or any
novel variety of plant that is or may be protectable under the Plant Variety Protection Act

(7 U.S.C. 2321, et seq.).

1827.302 Policy.

(@) Introduction. NASA policy with respect to any invention, discovery, improvement, or
innovation made in the performance of work under any NASA contract or subcontract with other
than a small business firm or a nonprofit organization and the allocation of related property rights
is based upon Section 20135 of the National Aeronautics and Space Act (51 U.S.C. 20135) (the
Act); and, to the extent consistent with this statute, the Presidential Memorandum on Government
Patent Policy to the Heads of Executive Departments and Agencies, dated February 18, 1983, and
Section 1(b)(4) of Executive Order 12591. NASA contractors subject to Section 20135 of the Act
shall ensure the prompt reporting of reportable items in order to protect the Government's interest
and to provide the widest practicable and appropriate dissemination, early utilization, expeditious
development, and continued availability for the benefit of the scientific, industrial, and commercial
communities and the general public.
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(b) Contractor right to elect title.

(1) For NASA contracts, the contractor right to elect title under the FAR only
applies to contracts with small businesses and nonprofit organizations. For other business entities,
see paragraph (2)(v) of this section.

(2)(v) Under any NASA contract with other than a small business or nonprofit
organization (i.e., contracts subject to Section 20135(b) of the Act), title to subject inventions vests
in NASA when the determinations of Section 20135(b)(1)(A) or (b)(1)(B) have been made. The
Administrator may grant the contractor a waiver of title in accordance with 14 CFR Part 1245.

(3) Contractor petitions for waiver of title. The Administrator may waive all or
any part of the rights of the United States with respect to any invention or class of inventions made
or which may be made in the performance of NASA contracts with other than a small business
firm or a nonprofit organization if the Administrator determines that the interests of the United
States will be served. The procedures and instructions for contractors to submit petitions for
waiver of rights in subject inventions are provided in the NASA Patent Waiver Regulations, 14
CFR Part 1245, Subpart 1, http://www.gpo.gov/fdsys/pka/CFR-2012-title14-vol5/pdf/CFR-2012-
title14-vol5-part1245.pdf . Waiver may be requested in advance of contract award for any subject
invention or class of subject inventions or during contract performance for individually identified
subject inventions reported under the contract. For individual identified subject inventions, the
petition shall identify each invention with particularity (e.g., by NASA’s assigned number to the
Disclosure of Invention and New Technology report or by title and inventorship). For advance
waivers, the petition shall identify the invention or class of inventions that the Contractor believes
will be made under the contract and for which waiver is being requested. To meet the statutory
standard of “any invention or class of inventions,” the petition must be directed to a single
invention or to inventions directed to a particular process, machine, manufacture, or composition of
matter, or to a narrowly-drawn, focused area of technology. When a waiver of title is granted, the
contractor's right to title, the rights reserved by the Government, and other conditions and
obligations of the waiver, such as requirements for reporting and filing patent applications on
waived inventions, are provided in the NASA Patent Waiver Regulations, 14 CFR Part 1245,
Subpart 1, and the Instrument of Waiver executed under those Regulations.

(c) Government license. For each subject invention made in the performance of work
under a NASA contract with other than a small business firm or nonprofit organization and for
which waiver of title has been granted, the Administrator shall reserve an irrevocable,
nonexclusive, nontransferable, royalty-free license for the practice of such invention throughout
the world by or on behalf of the United States or any foreign Government in accordance with any
treaty or agreement of the United States.

(e) Utilization reports. For each subject invention made in the performance of work under
a NASA contract with other than a small business firm or a nonprofit organization and for which
waiver of title has been granted, the requirements for utilization reports shall be as set forth in the
NASA Patent Waiver Regulations, 14 CFR Part 1245, Subpart 1, and the Instrument of Waiver
executed under those Regulations.
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(f) March-in rights. For each subject invention made in the performance of work under a
NASA contract with other than a small business firm or a nonprofit organization and for which
waiver of title has been granted, march-in rights shall be as set forth in the NASA Patent Waiver
Regulations, 14 CFR Part 1245, Subpart 1, and the Instrument of Waiver executed under those
Regulations.

(9) Preference for United States industry. For each subject invention made in the
performance of work under a NASA contract with other than a small business firm or a nonprofit
organization and for which waiver of title has been granted, waiver of the requirement for
substantial manufacture in the United States shall be in accordance with Title 35 of the United
States Code, Section 204.

(i) Minimum rights to contractor.

(1) For NASA contracts with other than a small business firm or a nonprofit
organization, where title to any subject inventions vests in NASA, the contractor is normally
granted, in accordance with the NASA Patent Waiver Regulations, 14 CFR 1245.108, a revocable,
nonexclusive, royalty-free license in each patent application filed in any country and in any
resulting patent. The license extends to any of the contractor’s domestic subsidiaries and affiliates
within the corporate structure, and includes the right to grant sublicenses of the same scope to the
extent the contractor was legally obligated to do so at the time the contract was awarded. The
license and right are transferable only with the approval of the Administrator, except when
transferred to the successor of that part of the contractor's business to which the invention pertains.

(2) The procedures for revoking or modifying the license to a contractor that is
other than a small business firm or a nonprofit organization are described in 14 CFR 1245.108.

(k) Awards. Itis the policy of NASA to consider for a monetary award, when referred to
the NASA Inventions and Contributions Board in accordance with 14 CFR Part 1240, Subpart 1,
any subject invention reported to NASA in accordance with this subpart, and for which an
application for patent has been filed.

1827.303 Solicitation provisions and contract clauses.

(@)(1) The contracting officer shall insert the provision at 1852.227-84, Patent Rights
Clauses, in solicitations for experimental, developmental, or research work to be performed in the
United States when the eventual awardee may be a small business or a nonprofit organization.

(b)(1) When the clause at FAR 52.227-11 is included in a solicitation or contract, it shall
be modified as set forth at 1852.227-11.

(i) To qualify for the clause at FAR 52.227-11, a prospective contractor
shall be required to represent itself as either a small business firm or a nonprofit organization. If
the contracting officer has reason to question the size or nonprofit status of the prospective
contractor, the contracting officer will follow the procedures at FAR 27.304-1(a).

(iii) The contracting officer shall complete paragraph (j) of the clause at
FAR 52.227-11 with the following: Communications and information submissions required by
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this clause will be made to the individuals identified in the clause at 1852.227-72, Designation of
New Technology Representative and Patent Representative.
(iv) See also paragraph (d)(3) of this section.

(6) Alternate IV to 52.227-11 is not used in NASA contracts. See instead
1827.303(b)(1).

(7) The contracting officer shall consult with the center patent or intellectual
property counsel regarding the use of Alternate V in contracts for the performance of services at a
NASA installation when a contractor is directed to fulfill the Government’s obligations under a
Cooperative Research and Development Agreement (CRADA) authorized by 15 U.S.C. 3710a.
Alternate VV may be included in, or added to, the contract when it is contemplated that a Contractor
will be directed to fulfill NASA’s obligations under a CRADA, but should be added prior to the
contractor performing work under the CRADA.

(d)(1) The contracting officer shall insert the clause at 1852.227-70, New Technology-
Other than a Small Business Firm or Nonprofit Organization, in all NASA solicitations and
contracts with other than a small business firm or a nonprofit organization (i.e., those subject to
section 21035(b) of the Act), if the contract is to be performed in the United States, and has as a
purpose the performance of experimental, developmental, research, design, or engineering work.
Contracts for any of the following purposes may be considered to involve the performance of work
of the type described above (these examples are illustrative and not all inclusive):

(i) Conduct of basic or applied research.

(it) Development, design, or manufacture for the first time of any machine,
article of manufacture, or composition of matter to satisfy NASA's specifications or special
requirements.

(iii) Development of any process or technique for attaining a NASA
objective not readily attainable through the practice of a previously developed process or
technique.

(iv) Testing of, evaluation of, or experimentation with a machine, process,
concept, or technique to determine whether it is suitable or could be made suitable for a NASA
objective.

(v) Construction work or architect-engineer services having as a purpose
the performance of experimental, developmental, or research work or test and evaluation studies
involving such work.

(vi) The operation of facilities or the coordination and direction of the work
of others, if these activities involve performing work of any of the types described in paragraphs (i)
through (v) of this section.

(2) The contracting officer shall insert the provision at 1852.227-71, Requests for
Waiver of Rights to Inventions, in all solicitations that include the clause at 1852.227-70, New
Technology-Other than a Small Business Firm or Nonprofit Organization (see paragraph (d)(1) of
this section).

(3) The contracting officer shall insert the clause at 1852.227-72, Designation of
New Technology Representative and Patent Representative, in all solicitations and contracts
containing either of the clauses at FAR 52.227-11, Patent Rights—Ownership by the Contractor, or
1852.227-70, New Technology-Other than a Small Business Firm or Nonprofit Organization (see
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paragraph (d)(1) of this section). It may also be inserted, upon consultation with the center patent
or intellectual property counsel, in solicitations and contracts using another patent rights clause.
The center New Technology and Patent Representatives are identified at
http://prod.nais.nasa.gov/portals/pl/new_tech _pocs.html.

(€)(1) When work is to be performed outside the United States by contractors that are not
domestic firms, the clause at 1852.227-85, Invention Reporting and Rights—Foreign, shall be used
unless the contracting officer determines, with concurrence of the center patent or intellectual
property counsel, that the objectives of the contract would be better served by use of the clause at
FAR 52.227-13, Patent Rights—Ownership by the Government. For this purpose, the contracting
officer may presume that a contractor is not a domestic firm unless it is known that the firm is not
foreign owned, controlled, or influenced. (See FAR 27.304-3 regarding subcontracts with U.S.
firms.)

(2) When one of the conditions in FAR 27.303(e)(1)(i) through (iv) is met, the
contracting officer shall consult with the center patent or intellectual property counsel to determine
the appropriate clause.

1827.304 Procedures.
1827.304-1 General.

(b)(1) Exceptions. In any contract with other than a small business firm or nonprofit
organization, the NASA Patent Waiver Regulations, 14 CFR Part 1245, Subpart 1, shall apply.

(c) Greater rights determinations. In any contract with other than a small business firm or
a nonprofit organization and with respect to which advance waiver of rights has not been granted
(see 1827.302(b)(3)), the contractor (or an employee-inventor of the contractor after consultation
with the contractor) may request waiver of title to an individual identified subject invention
pursuant to the NASA Patent Waiver Regulations, 14 CFR Part 1245, Subpart 1.

(d) Retention of rights by inventor. The NASA Patent Waiver Regulations, 14 CFR Part
1245, Subpart 1, apply for any invention made in the performance of work under any contract with
other than a small business firm or a nonprofit organization.

(f) Revocation or modification of contractor's minimum rights. For contracts with other
than a small business firm or a nonprofit organization, revocation or modification of the
contractor's license rights in subject inventions made and reported under the contract shall be in
accordance with 14 CFR 1245.108 (see 1827.302(i)(2)).

(g) Exercise of march-in rights. For contracts with other than a small business firm or a
nonprofit organization, the procedures for the exercise of march-in rights shall be as set forth in the
NASA Patent Waiver Regulations, 14 CFR Part 1245, Subpart 1.

(h) Licenses and assignments under contracts with nonprofit organizations. The
Headquarters Agency Counsel for Intellectual Property (ACIP) is the approval authority for
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assignments. Contractor requests should be made to the Patent Representative designated in the
clause at 1852.227-72 and forwarded, with recommendation of the Patent Representative, to the
ACIP for approval.

1827.304-2 Contracts placed by or for other Government agencies.

(@)(3)(i) This subsection applies only to contracts placed by or for other agencies and not
to task or delivery orders placed by or for other agencies against NASA Government-wide
Acquisition Contracts (GWACSs) or Multiple Agency Contracts (MACs).

(i) When a contract is placed for another agency with a small business or
nonprofit organization and the agency does not request the use of a specific patent rights clause, the
contracting officer shall use the clause at FAR 52.227-11, Patent Rights--Ownership by the
Contractor as modified by 1852.227-11 (see 1827.303(b)(1)).

(iif) When a contract is placed for another agency with other than a small
business or nonprofit organization, the contracting officer, in accordance with Section 20135 of the
Act, shall use the clause at 1852.227-70, New Technology-Other than a Small Business Firm or
Nonprofit Organization (see 1827.303(d)(1)).

(iv) When work is to be performed outside the United States by contractors
that are not domestic firms, the contracting officer shall use one of the clause described in
1827.303(e)(1).

1827.304-3 Subcontracts.

(@) Unless otherwise authorized or directed by the contracting officer, contractors
awarding subcontracts at any tier shall select and include in the subcontracts one of the clauses
identified in subparagraphs (a)(1) or (a)(2) of this section. At all tiers, the applicable clause
identified below shall be modified to identify the parties as follows: references to the Government
are not changed, and in all references to the Contractor the subcontractor is substituted for the
Contractor so that the subcontractor has all rights and obligations of the Contractor in the clause.

(1) The clause at 1852.227-70, New Technology-Other than a Small Business Firm
or Nonprofit Organization, shall be used in any subcontract with other than a small business firm
or a nonprofit organization if a purpose of the subcontract is the performance of experimental,
developmental, research, design, or engineering work of any of the types described in
1827.303(d)(2).

(2) The clause at FAR 52.227-11, Patent Rights--Ownership by the Contractor,
modified by 1852.227-11 (see 1827.303(b)(1)), shall be used in any subcontract with a small
business firm or a nonprofit organization if a purpose of the subcontract is the performance of
experimental, developmental, or research work.

1827.304-4 Appeals.
FAR 27.304-4 shall apply unless otherwise provided in the NASA Patent Waiver Regulations, 14
CFR Part 1245, subpart 1.
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1827.305 Administration of the patent rights clauses.

(@) For each contract containing the clause at 52.227-11, Patent Rights—Ownership by the
Contractor, or the clause at 1852.227-70, New Technology-Other than a Small Business Firm or
Nonprofit Organization, the contracting officer shall take the following actions:

(1) Furnish, or require the contractor to furnish, directly to the New Technology
Representative and the Patent Representative, a copy of each contract (and modifications thereto),
and copies of the final technical report, interim technical progress reports, and other pertinent
material provided under the contract, unless the New Technology Representative or Patent
Representative indicates otherwise.

(2) Notify the New Technology Representative as to which center organization has
technical cognizance of the contract.

(b) The New Technology Representative shall take the following actions:

(1) In consultation with the Contracting Officer’s Representative (COR), review
the technical progress of work performed under the contract to ascertain whether the contractor and
its subcontractors are complying with the reporting and recordkeeping requirements of the New
Technology—Other than a Small Business Firm or Nonprofit Organization clause or the Patent
Rights—Ownership by the Contractor clause.

(2) Forward to the Patent Representative copies of all contractor and subcontractor
disclosures of reportable items and of subject inventions, interim new technology summary reports,
final new technology summary reports, and utilization reports, as well as a copy of any written
statement or correspondence with respect to such matters submitted therewith.

(3) Consult with the Patent Representative whenever a question arises as to
whether a given reportable item is to be considered a subject invention and whether it was made in
the performance of work under the contract.

(4) Forward to the Patent Representative all correspondence relating to invention
waivers under the New Technology-Other than a Small Business Firm or Nonprofit Organization
clause or election of title under the Patent Rights—Ownership by the Contractor clause.

(5) Upon receipt of the final new technology summary report required by the
clause, and upon determination that the contract work is complete, consult with the COR to
determine whether the contractor has complied with the clause's invention reporting requirements.
If so, the New Technology Representative shall certify compliance, obtain the Patent
Representative's concurrence, and forward the certification to the contracting officer.

(c) The Patent Representative shall review each reportable item to ascertain whether it is to
be considered a subject invention, obtain any determinations required by paragraph (b) of the
clause at 1852.227-70, New Technology—Other than a Small Business Firm or Nonprofit
Organization, and notify the contractor. As to any subject invention, the Patent Representative
shall—

(1) Ensure that the contractor has provided sufficient information to protect the
Government's rights and interests in it and, if applicable, to permit the preparation, filing, and
prosecution of patent applications;

(2) Determine inventorship;
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(3) Ensure the preparation of instruments establishing the Government's rights; and
(4) Conduct selected reviews to ensure that subject inventions are identified,
adequately documented, and timely reported or disclosed.

(d) Either the New Technology Representative or the Patent Representative, in
consultation with the other, may prepare opinions, make determinations, and otherwise advise the
contracting officer with respect to any withholding of payment under paragraph (g) of the clause at
1852.227-70, New Technology—Other than a Small Business Firm or Nonprofit Organization.
Either the New Technology Representative or the Patent Representative may represent the
contracting officer for the purpose of examining the contractor's books, records, and other
documents in accordance with paragraph (f) of the clause and take corrective action as appropriate.
However, no action may be taken by either the New Technology Representative or the Patent
Representative that would constitute a final decision under the Disputes clause, involve any change
or increase in the work required to be performed under the contract that is inconsistent with any
right of appeal provided in FAR 27.304-4 or 14 CFR 1245, subpart 1, or otherwise be outside the
scope of the contract.

(e) The contracting officer shall not approve release of final payment under the contract
and, if applicable, any reserve set aside under the withholding provisions of the clause for
deficiencies and delinquent reporting not corrected as of the time of the submission of the final
report by the contractor until receipt of the New Technology Representative's certification of
compliance, and the Patent Representative's concurrence.

1827.305-270 Reserved.

1827.305-271 New technology reporting plan.

In contracts with an estimated cost in excess of $2,500,000 (or less when appropriate) that contain
the clause at 1852.227-70, New Technology—Other than a Small Business Firm or Nonprofit
Organization, the contracting officer may require the contractor to submit, for post-award
Government approval, a detailed plan for new technology reporting that demonstrates an adequate
understanding of and commitment to the reporting requirements of the clause.

1827.305-3 Securing invention rights acquired by the Government.

When the Government acquires the entire right to, title to, and interest in an invention under the
clause at 1852.227-70, New Technology—Other than a Small Business Firm or Nonprofit
Organization, a determination of title is to be made in accordance with Section 20135(b) of the Act
(51 U.S.C. 20135(b)), and reflected in appropriate instruments executed by NASA and forwarded
to the contractor by the contracting officer.
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Subpart 1827.4—Rights in Data and Copyrights
1827.404 Basic rights in data clause.
1827.404-2 Limited rights data and restricted computer software.

(c) Protection of limited rights data specified for delivery. The contracting officer shall
consult with the center patent or intellectual property counsel regarding any questions concerning
the delivery of limited rights data and/or the use of Alternate 11 that may arise from an offeror's
response to the provision at FAR 52.227-15, Representation of Limited Rights Data and Restricted
Computer Software, or during negotiations.

(d) Protection of restricted computer software specified for delivery. The contracting
officer shall consult with the center patent or intellectual property counsel regarding any questions
concerning the delivery of restricted computer software and/or the use of Alternate 111 that may
arise from an offeror's response to the provision at FAR 52.227-15 Representation of Limited
Rights Data and Restricted Computer Software, or during negotiations.

1827.404-4 Contractor’s release, publication, and use of data.

(b)(1) NASA’s intent is to ensure the most expeditious dissemination of computer software
developed by it or its contractor. Accordingly, when the clause at FAR 52.227-14, Rights in Data-
General, is modified by 1852.227-14 (see 1827.409(b)(1)), the contractor shall not assert claim to
copyright, publish, or release to others computer software first produced in the performance of a
contract without the contracting officer's prior written permission. The prohibition on "release to
others" does not prohibit release to another Federal Agency for its use or its contractors' use, as
long as any such release is consistent with any restrictive markings on the software. Any
restrictive markings on the software shall take precedence over the aforementioned release. Any
such release to a Federal Agency in accordance with this paragraph shall limit use to the Federal
Agency or its contractors for Government purposes only.

(2) The contracting officer may, in consultation with the center patent or
intellectual property counsel, grant the contractor permission to assert claim to copyright, publish,
or release to others computer software first produced in the performance of a contract if—

(i) The contractor has identified an existing commercial computer software
product line or proposes a new one and states a positive intention of incorporating identified
computer software first produced under the contract into that line, either directly itself or through a
licensee;

(if) The contractor has identified an existing open source software project
or proposes a new one and states a positive intention of incorporating identified computer software
first produced under the contract into that project, or has been instructed by the Agency to
incorporate software first produced under the contract into an open source software project or
otherwise release the software as open source software;

(iif) The contractor has made, or will be required to make, substantial
contributions to the development of the computer software by co-funding or by cost-sharing, or by
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contributing resources (including but not limited to agreement to provide continuing maintenance
and update of the software at no cost for Governmental use); or

(iv) The concurrence of the Agency Counsel for Intellectual Property, or
designee, is obtained.

(c)(1) The contractor's request for permission in accordance with 1827.404-4(b) may be
made either before contract award or during contract performance.

(2)(i) If the basis for permitting the assertion under 1827.404-4(b)(2) is
subsection (i), then the permission shall be granted by a contract modification prepared by the
contracting officer in consultation with the Center patent or intellectual property counsel that
contains appropriate assurances that the computer software will be incorporated into an existing
or proposed new commercial computer software product line within a specified reasonable time,
with contingencies enabling the Government to obtain the right to distribute the software for
commercial use, including the right to obtain assignment of copyright where applicable, in order
to prevent the computer software from being suppressed or abandoned by the contractor.

(i) If the basis for permitting the assertion under 1827.404-4(b)(2) is
paragraph (b)(2)(ii), then the permission shall be granted by a contract modification prepared by
the contracting officer in consultation with the Center patent or intellectual property counsel that
contains appropriate assurances that the computer software will be incorporated into an existing
or proposed new open source project within a specified reasonable time, with contingencies
enabling the Government to obtain the right to distribute the software for open source
development, including the right to obtain assignment of copyright where applicable, in order to
prevent the computer software from being suppressed or abandoned by the contractor.

(iii) If the basis for permitting the assertion under 1827.404-4(b)(2) is
paragraph (b)(2)(iii), then the permission shall be granted by a contract modification that
contains appropriate assurances that the agreed contributions to the Government are fulfilled,
with contingencies enabling the Government to obtain assignment of copyright if such
contributions do not occur in order to prevent the computer software from being suppressed or
abandoned by the contractor.

(iv) If the basis for permitting the assertion under 1827.404-4(b)(2) is
paragraph (b)(2)(iv), then the permission shall be granted by a contract modification prepared by
the contracting officer in consultation with the Center patent or intellectual property counsel that
contains appropriate assurances as required by the Agency Counsel for Intellectual Property, or
designee, including at the very least the right to obtain assignment of copyright in order to
prevent the computer software from being suppressed or abandoned by the contractor.

(3) When any permission to copyright is granted, any copyright license retained by
the Government shall be of the same scope as set forth in subparagraph (c)(1) of the clause at FAR
52.227-14 and without any obligation of confidentiality on the part of the Government unless, in
accordance with 1827.404-4(b)(2)(iii), the contributions of the Contractor are considered
"substantial” for the purposes of FAR 27.408 (i.e., approximately 50 percent), in which case rights
consistent with FAR 27.408 may be negotiated for the computer software in question.

(d) If the contractor has not been granted permission to assert claim to copyright,
paragraph (d)(4)(ii) of the clause at FAR 52.227-14, Rights in Data--General (as modified by
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1852.227-14) enables NASA to direct the contractor to assert claim to copyright in computer
software first produced under the contract and to assign, or obtain the assignment of, such
copyright to the Government or its designated assignee. The contracting officer may, in
consultation with the center patent or intellectual property counsel, so direct the contractor in
situations where copyright protection is considered necessary in furtherance of Agency mission
objectives, needed to support specific Agency programs, or necessary to meet statutory
requirements.

1827.404-5 Unauthorized, omitted, or incorrect markings.

(@ Unauthorized marking of data. The contracting officer shall consult with the center
patent or intellectual property counsel before taking any action regarding unauthorized markings of
data under paragraph (e) of the clause at FAR 52.227-14, Rights in Data—General.

(b) Omitted or incorrect notices. The contracting officer shall consult with the center
patent or intellectual property counsel before agreeing to add or correct any markings on data
under paragraph (f) of the clause at FAR 52.227-14, Rights in Data—General.

1827.405 Other data rights provisions

1827.405-3 Commercial computer software.
When contracting for commercial computer software, follow FAR part 12 procedures. (See FAR
subparts 12.212 and 12.216.)

1827.405-4 Other existing data.

(c) See 1827.409(m) for use of the clause at 1852.227-88, Government-furnished
computer software and related technical data.

1827.406 Acquisition of data

1827.406-1 General.

Requirements for delivering technical data relating to standard commercial items, components, or
processes should be kept to the absolute minimum consistent with the purpose for which they are
being procured. Normally, a vendor's manuals for installation, operation, or maintenance and
repair and/or form, fit, and function data are adequate.

1827.408 Co-sponsored research and development activities.

The contracting officer shall consult with the center patent or intellectual property counsel before
limiting the acquisition of or acquiring less than unlimited rights to any data developed under
contracts involving cosponsored research and development activities.
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1827.409 Solicitation provisions and contract clauses.

(b)(1) When the clause at FAR 52.227-14, Rights in Data—General, is included in a
solicitation or contract, it shall be modified as set forth at 1852.227-14. In contracts for basic or
applied research to be performed solely by universities and colleges, the contracting officer shall
consult with the center patent or intellectual property counsel regarding the addition of
subparagraph (4) as set forth at 1852.227-14 to paragraph (d) of the clause at FAR 52.227-14 and
they will consider the guidance provided at FAR 27.404-4.

(2) The contracting officer, with the concurrence of the center patent or intellectual
property counsel, is the approval authority for use of Alternate I of the clause at FAR 52.227-14.
An example of its use is where the principal purpose of the contract (such as a contract for basic or
applied research) does not involve the development, use, or delivery of items, components, or
processes that are intended to be acquired for use by or for the Government (either under the
contract in question or under any anticipated follow-on contracts relating to the same subject
matter).

(3) The contracting officer shall review the disclosure purposes listed in FAR
27.404-2(c)(1)(i)-(v) and, in consultation with the center patent or intellectual property counsel,
determine which disclosure purposes apply based on the nature of the acquisition, and add them to
paragraph (g)(3) of Alternate 11 of the clause at FAR 52.227-14, Rights in Data—General. If none
apply, the CO shall insert “none.” Additions to those specific purposes listed may be made only
with the approval of the procurement officer and concurrence of the center patent or intellectual
property counsel.

(4) The contracting officer shall consult with the center patent or intellectual
property counsel regarding the acquisition of restricted computer software with greater or lesser
rights than those set forth in Alternate 111 of the clause at FAR 52.227-14, Rights in Data--General.
Where it is impractical to actually modify the notice of Alternate 11, such greater or lesser rights
may be indicated by express reference in a separate clause in the contract or by a collateral
agreement that addresses the change in the restricted rights.

(5) The contracting officer, with the concurrence of the center patent or intellectual
property counsel, is the approval authority for the use of Alternate IV in any contract other than a
contract for basic or applied research to be performed solely by a college or university (but not for
the management or operation of Government facilities). See the guidance at FAR 27.404-3(a)(3).

(d) The clause at 52.227-16, Additional Data Requirements, shall be used in all
solicitations and contracts involving experimental, developmental, research, or demonstration work
(other than basic or applied research to be performed under a contract solely by a university or
college when the contract amount will be $500,000 or less), unless after consultation between the
Contracting Officer and the center patent or intellectual property counsel a determination is made
otherwise.

(9) The contracting officer shall use the clause at 1852.227-86, Commercial Computer
Software License, in lieu of FAR 52.227-19, Commercial Computer Software License, when it is
considered appropriate for the acquisition of existing computer software.
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(h) Normally the clause at 52.227-20, Rights in Data—SBIR Program, is the only data
rights clause used in SBIR contracts. However, if during the performance of an SBIR contract
(Phase I, Phase II, or Phase I11) the need arises for NASA to obtain delivery of limited rights data
or restricted computer software as defined in the clause at FAR 52.227-20, and the contractor
agrees to such delivery, the limited rights data or restricted computer software may be acquired by
modification of the contract (for example, by adding the clause at FAR 52.227-14 with any
appropriate Alternates and making it applicable only to the limited rights data or restricted
computer software to be delivered), or under a separate agreement, using the rights and related
restrictions as set forth in FAR 27.404-2 as a guide.

(i) Reserved.

(k)(i) The contracting officer shall add paragraph (e) as set forth in 1852.227-19(a) to the
clause at FAR 52.227-19, Commercial Computer Software—Restricted Rights, when it is
contemplated that updates, correction notices, consultation information, and other similar items of
information relating to commercial computer software delivered under a purchase order or contract
are available and their receipt can be facilitated by signing a vendor supplied agreement,
registration forms, or cards and returning them directly to the vendor.

(if) The contracting officer shall add paragraph (f) as set forth at 1852.227-19(b) to
the clause at FAR 52.227-19, Commercial Computer Software—Restricted Rights, when portions
of a contractor's standard commercial license or lease agreement consistent with the clause, Federal
laws, standard industry practices, and the FAR are to be incorporated into the purchase order or
contract.

(m)(1) The contracting officer, shall consult with the center patent or intellectual property
counsel and the installation software release authority to determine when to use the clause at
1852.227-88, Government-furnished computer software and related technical data.

(2) The clause may be included in, or added to, the contract when it is
contemplated that computer software and related technical data will be provided to the contractor
as Government-furnished information for use in performing the contract.

[PN 18-13]
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Subpart 1828.1—Bonds
1828.106 Administration.
1828.106-6 Furnishing information.
(c) The contracting officer is the agency head’s designee.
Subpart 1828.2—Sureties
1828.203 Acceptability of individual sureties.

(9) Notification of suspected criminal or fraudulent activities, with all supporting
documentation, shall be submitted to the Director, Acquisition Integrity Program within the Office
of General Counsel and the Office of Inspector General.

Subpart 1828.3—Insurance
1828.307 Insurance under cost-reimbursement contracts.
1828.307-1 Group insurance plans.

(@) The procurement officer is the approval authority.
1828.307-2 Liability.

(b)(2)(A) The procurement officer may approve a requirement for property damage
liability insurance when:

(a) A commingling of operations permits property damage
coverage at a nominal cost to NASA under insurance carried by the contractor in the course of its
commercial operations; or

(b) The contractor is engaged in the handling of high explosives or
in extra hazardous research and development activities undertaken in populated areas.

(B) Inall other circumstances, the Senior Procurement Executive is the
approval authority.
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1828.311 Solicitation provision and contract clause on liability insurance under cost-
reimbursement contracts.

1828.311-1 Contract clause.

The contracting officer shall insert the clause at FAR 52.228-7, Insurance-Liability to Third
Persons, in solicitations and contracts, other than those for construction contracts and those for
architect-engineer services, when a cost-reimbursement contract is contemplated unless—

(a) Waived by the procurement officer; or

(b) The successful offeror represents in its offer that it is totally immune from tort liability
as a State agency or as a charitable institution.

1828.311-2 Agency solicitation provisions and contract clauses.
1828.311-270 NASA solicitation provisions and contract clauses.

(@) The contracting officer must insert the clause at 1852.228-71, Aircraft Flight Risks, in
all cost-reimbursement contracts for the development, production, modification, maintenance, or
overhaul of aircraft, or otherwise involving the furnishing of aircraft to the contractor, except
when the aircraft are covered by a separate bailment.

(b) The contracting officer must insert the provision at 1852.228-80, Insurance--Immunity
from Tort Liability, in solicitations for research and development when a cost-reimbursement
contract is contemplated.

(c) The contracting officer must insert FAR clause 52.228-7 and the associated clause at
1852.228-81, Insurance—Partial Immunity From Tort Liability, when the successful offeror
represents in its offer that the offeror is partially immune from tort liability as a State agency or as
a charitable institution.

(d) The contracting officer must insert the clause at 1852.228-82, Insurance--Total
Immunity From Tort Liability, when the successful offeror represents in its offer that the offeror is
totally immune from tort liability as a State agency or as a charitable institution.

1828.370 Fixed-price contract clauses.

(@) The contracting officer shall insert the clause at 1852.228-70, Aircraft Ground and
Flight Risk, in all negotiated fixed-price contracts for the development, production, modification,
maintenance, or overhaul of aircraft, or otherwise involving the furnishing of aircraft to the
contractor, except as provided in paragraph (b) of this section, unless the aircraft are covered by a
separate bailment. See the clause preface for directions for modifying the clause to accommodate
various circumstances.
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(b) The Government need not assume the risk of aircraft damage, loss, or destruction as
provided by the clause at 1852.228-70 if the best estimate of premium costs that would be included
in the contract price for insurance coverage for such damage, loss, or destruction at any plant or
facility is less than $500. If it is determined not to assume this risk, the clause at 1852.228-70 shall
not be made a part of the contract, and the cost of necessary insurance to be obtained by the
contractor to cover this risk shall be considered in establishing the contract price. In such cases,
however, if performance of the contract is expected to involve the flight of Government-furnished
aircraft, the substance of the clause at 1852.228-71, Aircraft Flight Risks, suitably adapted for use
in a fixed-price contract, shall be used.

(c) When the clause at 1852.228-70 is used, the term "Contractor's premises" shall be
expressly defined in the contract Schedule and shall be limited to places where aircraft may be
located during the performance of the contract. Contractor's premises may include, but are not
limited to, those owned or leased by the contractor or those for which the contractor has a permit,
license, or other right of use either exclusively or jointly with others, including Government
airfields.

1828.371 Clauses incorporating cross-waivers of liability for International Space Station
activities and Science or Space Exploration activities unrelated to the International Space
Station.

(@) In contracts covering International Space Station activities, or Science or Space
Exploration activities unrelated to the International Space Station that involve a launch, NASA
shall require the contractor to agree to waive all claims against any entity or person defined in
the clause based on damage arising out of Protected Space Operations. This cross-waiver shall
apply only if the person, entity, or property causing the damage is involved in Protected Space
Operations and the person, entity, or property damaged is damaged by virtue of its involvement
in Protected Space Operations. The cross-waivers will require the contractor to extend the cross-
waiver provisions to their subcontractors at any tier and related entities ensuring those
subcontractors and related entities also waive all claims against any entity or person defined in
the clause for damages arising out of Protected Space Operations. The purpose of the clauses
prescribed in this section is to extend the cross-waivers under other agreements to NASA
contractors that perform work in support of NASA’s obligations under these agreements.

(b) The contracting officer shall insert the clause at 1852.228-78, Cross-Waiver of
Liability for Science or Space Exploration Activities unrelated to the International Space Station,
in solicitations and contracts above the simplified acquisition threshold for the acquisition of
launches for science or space exploration activities unrelated to the International Space Station or
for acquisitions for science or space exploration activities that are not related to the International
Space Station but involve a launch. If a science or space exploration activity is in support of the
International Space Station, the contracting officer shall insert the clause prescribed by paragraph
(c) of this section and designate its application to that particular launch.

(c) The contracting officer shall insert the clause at 1852.228-76, Cross-Waiver of
Liability for International Space Station Activities, in solicitations and contracts above the
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simplified acquisition threshold when the work to be performed involves Protected Space
Operations, as that term is defined in the clause, relating to the International Space Station.

(d) At the contracting officer's discretion, the clauses prescribed by paragraphs (b) and
(c) of this section may be used in solicitations, contracts, new work modifications, or extensions
to existing contracts under the simplified acquisition threshold involving science or space
exploration activities unrelated to the International Space Station, or International Space Station
activities, respectively, in appropriate circumstances. Examples of such circumstances are when
the value of contractor property on a Government installation used in performance of the contract
is significant, or when it is likely that the contractor or subcontractor will have its valuable
property exposed to risk or damage caused by other participants in the science or space
exploration activities unrelated to the International Space Station, or International Space Station
activities.

1828.372 Clause for minimum insurance coverage.

In accordance with FAR 28.306(b) and 28.307, the contracting officer may insert a clause
substantially as stated at 1852.228-75, Minimum Insurance Coverage, in fixed-price solicitations
and contracts requiring performance on a government installation and in cost-reimbursement
contracts. The contracting officer may modify the clause to require additional coverage, such as
vessel liability, and higher limits if appropriate for a particular acquisition.
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Subpart 1829.1--General
1829.101 Resolving tax problems.

(@)(i) The Headquarters Office of the General Counsel is the designated legal counsel for all
external contacts on FAR Part 29 tax problems, including communications with the Department of
Justice, other Federal agencies, and any taxing authority.

(if) Contracting Officers shall forward tax problems that cannot be solved readily by reference
to FAR Part 29 to the Headquarters Office of the General Counsel through the installation's Office
of Chief Counsel. The Contracting Officer shall provide to the installation’s Chief Counsel the
following material, as applicable, which the Chief Counsel will be forwarded to the Headquarters
Office of the General Counsel with a copy to the Headquarters Office of Procurement,
Procurement Strategic Operations Division:

(A) A comprehensive statement of pertinent facts, including documents and correspondence.

(B) A copy of the contract.

(C) A thorough review of the legal issues involved and recommended action.

(D) If appropriate, a statement of the problem's effects on procurement policies and
procedures, with recommendations.
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Subpart 1830.2—CAS Program Requirements
See PCD 18-04 for further guidance related to FAR 30.201-4.
1830.201-5 Waiver.

(@)(2) The Senior Procurement Executive is the only individual authorized to approve CAS
waivers. Requests for waivers that meet the conditions in FAR 30.201-5(b) must be submitted to
the Headquarters Office of Procurement, Procurement Management & Policy Division, at least 30
days before the anticipated contract award date.

(e) The Senior Procurement Executive will submit NASA's report to the CAS Board.

Subpart 1830.70—Facilities Capital Employed for
Facilities in Use and for Facilities Under Construction

1830.7001 Facilities capital employed for facilities in use.

1830.7001-1 Contract facilities capital estimates.

To estimate facilities capital cost of money (FCCOM), the contracting officer shall use DD Form
1861, Contract Facilities Capital Cost of Money, after evaluating the contractor’s cost proposal,
establishing cost of money factors, and developing a prenegotiation cost objective.

1830.7001-2 DD Form 1861 completion instructions.

(@) List overhead pools and direct-charging services centers (if used) in the same
structure as they appear on the contractor’s cost proposal and Form CASB-CMF. The structure
and allocation base units-of-measure must be compatible on all three displays.

(b) Extract appropriate contract overhead allocation base data, by year, from the
evaluated cost breakdown or prenegotiation cost objective, and list them against each overhead
pool and direct-charging service center.

(c) Multiply each allocation base by its corresponding cost of money factor to compute
the FCCOM estimated to be incurred each year. The sum of these products represents the
estimated contract FCCOM for that year’s effort.

(d) Add the yearly estimates to calculate the total contract FCCOM.

1830.7001-3 Preaward FCCOM applications.
Apply FCCOM in establishing cost and price objectives as follows:
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