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Key changes for operators

• From 1 January 2021, operators must: 

➢ make daily accommodation payments to an approved aged care provider on behalf of a former resident, if they 

request this. These payments would be deducted from their exit entitlement payment.

• From February 2021, operators must:

➢ amend resident’s village contract to align with the updated standard form of contract

➢ comply with new disclosure requirements, including providing a copy of the village rules and any smoking policy 

to prospective residents and letting residents know of the new exit entitlement provisions at the annual contract 

check-up.

• From 1 July 2021, operators must:

➢ not charge for general services beyond a 42-day period after a former resident permanently leaves their 

premise

➢ pay out a former resident’s estimated exit entitlement if:

− the Secretary of the Department of Customer Service has assessed that they have unreasonably delayed 

the sale of a village property, and

− they have been issued an exit entitlement order.

➢ have an asset management plan in place for each village they operate, which is kept up to date.

➢ develop the 3-year ‘maintenance estimates’ plan and include it in the proposed annual budget (for 

the next financial year 2021/22)
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The Amendment Act changes and who the reforms affect

Changes

• Place a 42-day limit on the length of time villages can 

charge for general services after a resident leaves a 

retirement village.

• Allow current  and future residents to apply for an 

order requiring the operator to pay their exit 

entitlement, after a prescribed timeframe of 6 months 

for metropolitan areas and 12 months for all other 

villages.

• Create a financial mechanism to support residents 

moving to aged care, by requiring operators to pay 

up to 85% of the fixed component (excludes capital 

gain) of the exit entitlement to an aged care facility 

as the resident’s accommodation payment, made 

daily.
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Who the reforms affect

• The reforms directly affect existing and prospective 

retirement village residents who are registered 

interest holders and are owed an exit entitlement 

under the terms of the village contract.

• However, provisions will only apply to registered 

interest holders whose village contract is in the form 

of a long-term registered lease, which entitles 

them to at least 50% of any capital gain.

• The reforms do not apply to beneficiaries of 

residents, in cases where the resident passes away.



When must an exit entitlement be paid?

• The payment of an exit entitlement to departing residents normally depends on the sale of the premises and 

another resident entering the village.

• Registered interest holders must be paid their exit entitlements following the sale of the premises within 14 

days after one of the following events occurs:

➢ the date on which the operator receives full payment under a residence contract with an incoming 

resident of the premises.

➢ the operator enters into a village contract with an incoming resident of the premises.

➢ the operator enters into a residential tenancy agreement with an incoming tenant of the premises.

➢ a person takes up residence in the premises with the consent of the operator.

• Alternatively, where the Secretary makes an exit entitlement order, the operator must pay the entailment in 

accordance with the timeframes for payment detailed in the order.
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Orders - Commencement of the 6 or 12-month prescribed period

• The 6 or 12-month prescribed period commences 40 days after the following, whichever occurs first:

a) the date the former resident’s premises are first advertised for sale, 

b) the date the former resident permanently vacates* the premises and returns all keys to the operator  

c) if the former resident does not intend to move out of the premises while the premises are for sale – the 

date the former resident gives written notice to the operator of that fact. 

• The 40 day period, is considered to be an optimum time period which will allow the operator to prepare the 

paperwork for the sale of the residential premises and to complete any necessary refurbishment

• Permanent vacation is defined as where the person moves out of the premises and provides vacant 

possession of the premises. It also includes where the executor or administrator of the person’s estate delivers 

up vacant possession of the person’s residential premises to the operator of the retirement village following the 

person’s death. In both circumstances this includes handing back the property keys to the operator so that it is 

clear the responsibility for selling the property falls to the operator. This can also signify the first day of the 42-

day period leading up to the cap on recurrent charges.  
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Limitations on former resident making application for an order

• A former resident can only put in an application for an exit entitlement order to the Secretary once in the 

prescribed period if their property has not been sold, the prescribed time limit has been reached, and the 

Secretary has not issued an order.

• The time periods are 6 months for metropolitan local government areas, 12 months for all other areas, or an 

alternative time limit approved by the Secretary upon application from the operator.

• A former resident must only apply for an exit entitlement order if the application is accompanied with an agreed 

valuation that was made at least 30 days prior to the date of the application.
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Calculating property value and Independent Valuers

• Under the Retirement Villages Act 1999, part of the exit entitlement is calculated on the sale price of 

the property. However, when a property has not been sold, the sale price can’t be determined and it 

must be estimated.

• The Amendment Act provides that the estimated sale amount can be the amount agreed between the 

former resident and the operator.

• If a former resident and operator cannot agree on the estimated sale amount, the value of the 

premises is determined by an independent property valuer who:

➢ has appropriate experience or expertise to undertake valuations and

➢ is independent i.e., does not have a conflict of interest

• The independent valuer will be appointed by agreement by the former resident and the operator and if 

the parties can’t agree, the President of the NSW division of the Australian Property Institute will 

appoint the valuer.
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Exit entitlements calculations and payments

What happens when the exit entitlement is paid before the property is sold and there is a 

difference between the agreed estimated value and the actual sale price?

➢ where the actual sale price is less than the agreed estimated value of the premises, the former 

resident will not be required to pay the operator the difference in the values.

➢ where the actual sale price is more than the agreed estimated value of the premises, the operator 

will not be required to pay the former resident the difference in values.

• If a resident would like to take advantage of a rising property market and avoid any potential losses 

incurred through estimating the exit entitlement, they can forgo applying for an exit entitlement order 

and instead wait for their property to be sold under the provisions of section 180 of the Retirement 

Villages Act 1999
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Unreasonable Delay

The Secretary must determine whether the operator has unreasonably delayed the sale of 

the residential premises to issue and exit entitlement order.

What can constitute an unreasonable delay?

• Failing to carry out or arrange inspections of the premises with prospective residents 

within a reasonable time frame

• Delaying refurbishment processes, for example, not permitting tradespeople to enter the 

premises 

• Causing a delay in processes for other parties that may be involved in the selling 

transaction, i.e. solicitors and conveyancers
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Changes to recurrent charges for registered interest holders

• Under the amendments, operators will only be able 

to charge residents (registered interest holders 

entitled to 50%+ capital gain) for a maximum period 

of 42 days for general services, once they have 

exited the village. 

• This change will apply to all current and future 

residents but would be subject to a transitional 

period to allow operators to adjust their budgets.

• This definition of permanent vacation only applies 

when section 152 (Recurrent charges in respect of 

general services: registered interest holders) of the 

Retirement Villages Act 1999 is being applied.
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• The 42 day clock starts upon vacation of the 

premises and can be shortened if:

➢ the property sells earlier

➢ the village contract allows for an earlier date

➢ an incoming resident takes up residency

➢ the NSW Civil and Administrative Tribunal 

terminates the contract.

• If a resident chooses to continue to live in the 

premises until the completion of the sale, it is fair 

they continue to pay for the general services they 

receive.

• This reform will not commence until the 

commencement of a village’s new financial year 

on or after 1 July 2021



• The Aged Care Rule proposes to facilitate a resident’s smooth transition 

from a retirement village to an aged care facility, where a property has 

not sold. 

• While the payment of exit entitlements can be at 6 or 12 months under 

an exit entitlement order, the Amendments Act proposes the operator 

can instead pay a portion of the resident’s estimated exit entitlement, as 

a daily accommodation payment to the aged care provider.

• The aged care rule will apply to all present and future residents that are 

or will be registered interest holders, excluding those who own a lot a in 

strata scheme or company title villages, or who own shares in a 

community title  or  trust which gives them their residence right (i.e. 

apply to contracts prospectively and retrospectively), who transition to 

aged care. 

➢ Former residents who have already transitioned to an aged care 

facility and have not yet sold their retirement village premises will 

not be eligible to apply for the aged care rule.

• The regulation details what information 

an operator must record when paying 

the accommodation payment:

➢ Daily amount paid.

➢ Percentage of the lump sum 

payment being made.

➢ Running cumulative tally of the 

amount paid.

➢ Total exit entitlement value

➢ Date property sold.

➢ Completion payment of the 

remaining exit entitlement amount 

that was not paid under the aged 

care rule once the property is sold.

• An operator must provide the former 

resident a 6 monthly summary of the 

payments made to the aged care 

provider.
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Aged Care Rule



Aged Care Rule

• If the former resident has entered an aged care facility, after permanently vacating their retirement village premises 

(or proposes to enter an aged care facility) and the former resident has not received a part of the prescribed 

component of their exit entitlement and the premises have not been sold, the former resident can apply for the 

operator to pay their Daily Accommodation Payment (DAPS) to the aged care facility.

• The operator will pay the nominated aged care provider as the Daily Accommodation Payment (the DAPS).

• The resident will be able to obtain any capital gain on their property once it is sold under the provisions of section 

180 of the Retirement Villages Act 1999.

• Can one person from a couple residing in a retirement village premises decide to transition to aged care 

under the aged care rule and the other person continues to live in the retirement village property?

➢ No - under the new rules, the only way to access the aged care rule is for both persons to put their property on the 

market for sale. The exit entitlement is unable to be split by the operator to allow one resident to remain on the 

premises while the other goes into aged care accommodation.
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Timeframes at a glance 

• Residents applying for an exit entitlement order: the 6 or 12-month prescribed period commences 40 

days after one of the following occurs: permanent vacation; the unit is advertised as for sale; or where 

the resident does not intend to leave prior to the sale of the premise, the former resident gives written 

notice to the operator of that fact.

• Agreed valuations: A former resident must only apply for an exit entitlement order if the application is 

accompanied with an agreed valuation that was made within 30 days of the date of the application.

• Limit on recurrent charges – also known as the 42-day cap: operators may only charge former 

residents for general services for 42 days after they have permanently vacated the village.

• Transitional period 1 January 2021 and 1 July 2021: a current resident who has moved out can request 

the operator deduct recurrent charges from their exit entitlement. The operator must action this within 

14 days of the request being made.
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Operator rights and obligations

• The reforms recognise there will be circumstances where an operator has done what they can to sell a 

property but still have not been able to sell the premises.

➢ where this occurs, operators will need to provide the Secretary with evidence to show that they have not 

unreasonably delayed the sale of the property. 

➢ if the Secretary is satisfied that the operator has not unreasonably delayed the sale, then an exit 

entitlement order will not be made.

• There may be exceptional circumstances where an operator is unable to pay the exit entitlements within 

the timeframes. The Act enables an operator to apply to the Secretary for an extension of time to pay the exit 

entitlement if:

➢ the operator has not unreasonably delayed a sale.

➢ the premises has not sold in the 6 or 12-month timeframes. 

• An operator may only make one application for an extension of time for the same residential property 

within a 12-month period. 
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Protections for operators

The Amendment Act contains the following protections for operators in relation to payments made in compliance 

with the aged care rule:

➢ The operator would be required to pay no more than 85% of the exit entitlement up to the prescribed amount 

(excludes capital gain) up until the property is sold.

➢ Payments will cease if:

− The former resident having proposed to enter a facility does not do so.

− They become entitled to an exit entitlement upon sale of the property.

− They request the operator to cease making the payments.

− The former resident dies.

− When the 85 per cent threshold, as above, has been met.

➢ An operator would be able to recover all amount paid on behalf of a resident by deducting the total of such 

amounts from the resident’s exit entitlement.

➢ An operator has the right to apply to the Tribunal to obtain an extension of time in which to pay the 

accommodation payment or not make payment under significant financial hardship considerations.
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Metropolitan local government areas

• This table shows the local government areas that fall into the metropolitan local government areas that have a 

6-month time limit for application of an exit entitlement order.

• All other local government areas have a 12-month time limit for application of an  exit entitlement order.
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Bayside Hawkesbury Parramatta

Blacktown Hornsby Penrith

Blue Mountains Hunters Hill Randwick

Burwood Inner West Ryde

Camden Ku-ring-gai Strathfield

Campbelltown Lake Macquarie Sutherland Shire

Canada Bay Lane Cove Sydney

Canterbury-Bankstown Liverpool The Hills Shire

Central Coast Mosman Waverley

Cumberland Newcastle Willoughby

Fairfield North Sydney Wollongong

Georges River Northern Beaches Woollahra
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QUESTIONS?


